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The case of the National State Bank v. 
Weil, by the Pennsylvania court, shows that 
carelessness and delay in the collection of a 
check may be fatal to the holder. The reason 
for swiftness in the collection of checks is 
said to be that a check, unlike a bill of ex- 
change, is generally intended for immediate 
payment and not for circulation. Therefore 
it becomes the duty of the holder to present 
it for payment as soon as he reasonably may, 
for he keeps it at his own peril. In the case 
mentioned above, a check had been drawn by 
a commercial firm in a city upon a city bank 
in favor of another firm. If presented on the 
same or next day it would have been paid. 
It was presented to the bank on the third day, 
after it had suspended payment, and the 
drawer of the check was discharged. The 
court stated that the rule is established in the 
two greatest commercial cities of the world 
that a check on a bank, where all the parties 
are residents of the same city, must be pre- 
sented on the day upon which it bears date, 
or on the next day, and if not, the risk of the 
drawer’s solvency is upon the drawee. The 
liability of the drawer cannot be enlarged by 
circulating the check. 





Mr. Justice Bradley, in his admirable ad- 
dress upon the occasion of the organization 
of the United States Court of Appeals for the 
Third Circuit at Philadelphia, among other 
things, commented upon the ‘‘sad spectacle’’ 
of ‘‘turbulence that exists in some portions 
of the community, people taking the law into 
their own hands and exercising what is known 
as lynch law without reference to the courts 
of justice, or to the government of the 
country.’’ He attributed it very properly to 
the defects in the administration of justice by 
the courts. If the laws are administered 
with firmness and promptness, there would 
not exist such a strong disposition on the part 
of the people to take the law into their own 
hands. The learned justice instanced the ex- 
ample of England’s administration of justice 
by which we might well profit, ‘‘There,*’ he 
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says, ‘‘we do not see, as with us, such end- 
less controversies raised out of a particular 
case and carried through all the courts.’’ 
This is undoubtedly true, and in the matter 
of promptness in the trial and determination 
of causes our courts of law might well imitate 
those of England. But, as was suggested by 
Mr. MacVeagh, upon the same occasion, in 
his reply on behalf of the bar, a recent judi- 
cial experience in England could have no 
parallel here. We have no court of justice, 
which, if any man was on trial for his honor, 
could be changed into a pleasure ground as 
was done there; and no ladies, high born or 
otherwise, would be allowed to amuse them- 
selves while a tragedy was being enacted, 
which possibly was to doom many people to 
misery and one to dishonor. We have no 
courts where the wife of the presiding judge 
would be allowed to sit by his side upon the 
bench and comment to him upon the evidence 
and the witnesses. And the American people 
would never tolerate the conduct of a high 
official, whose good name and reputation is on 
trial, in sitting by the side of the judge upon 
the bench. The conduct of the Lord Chief 
Justice in the Gordon trial has lowered the. 
English bench, in the eyes of the world, more 
than anything that has taken place in that 
country in the last fifty years. While it is all 
very well to imitate England in her prompt 
administration of justice, we should studiously 
avoid the example of court proprieties and 
want of judicial dignity which she furnishes. 





An exchange very wisely suggests that a 
new edition of the Revised Statutes of the 
United States is very much needed. The 
last revision of the statutes was made at the 
first session of the forty-third congress in 
1873-4. Though a new edition of the revised 
statutes was prepared in 1878, it was not, as 
the commissioner who then had charge of 
the work said, in any proper sense a new re- 
vision of the statutes. Supplements have 
been issued since then, but they are incon- 
venient in use, and are now thoroughly anti- 
quated. A great desl of important legisla- 
tion, affecting the tariff, the currency, and 
especially the judiciary has been passed in 
the interval since the last revision, and should 
be incorporated in a new edition bringing the 
general statutes up to date, 
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NOTES OF RECENT DECISIONS. 





CorporatTions—Contracts—ULTRA VIRES. 
—An interesting question of corporate pow- 
er arose in the case of Holmes Manuf. Co. 
v. Holmes Metal Co., 27 N. E. Rep. 831, de- 
cided by the Court of Appeals of New York, 
where it was held that a private corporation 
may, with the consent of its stockholders, scll 
all its property to another corporation and 
take stock of the latter company in payment 
therefor. Haight, J., says: 


It is doubtless true that a corporation cannot pur- 
chase or deal in stocks of other corporations, unlesa 
expressly authorized by law so to do. Talmage v. 
Pell, 7 N. Y. 328; Berry v. Yates, 24 Barb. 200; Mil- 
bank v. Railroad Co., 64 How. Pr. 20; Mechanics, etc., 
Mut. Sav. Bank and Bid. Ass’n v. Meriden Agency 
Co., 24 Conn. 159; Central R. Co. v. Pennsylvania R. 
Co., 31 N. J. Eq. 475; Hazlehurst v. Railroad Co., 43 
Ga. 57; Valley R. Co. v. Lake Erie Iron Co. (Ohio), 18 
N. E. Rep. 486; People v. Trust Co., 130 Ill. 268-284, 
22 N. E. Rep. 798; Franklin Co. v. Lewiston Institu- 
tion, 68 Me. 43; Hill v. Nisbet, 100 Ind. 341-349. Itis 
equally true, however, that it may do whatever may 
be necessary in the exercise of its corporate franchises. 
The selling of property and collection of debts is 
among the powers given; and hence it may take title 
to all kinds of property, even the stock of another 
company, in the payment of adebt. Talmage v. Pell, 
supra, and cases above cited. The statute under 
which the plaintiff was incorporated provides that “it 
shall not be lawful for such company to use any of 
their funds in the purchase of any stock in any other 
corporation.” Laws 1848, ch. 40,§ 8. The funds here 
spoken of evidently mean the money of the company, 
and the statute was not intended to limit the powers 
of the corporation beyond that already indicated. The 
plaintiff was a private manufacturing corporation. It 
exercises no powers of a public nature, and has at- 
tempted no combination by which the public may in 
any manner be prejudiced. There are, consequently, 
no questions affecting public policy to be considered. 
The purpose of the company is expressed in a 
preamble to the resolutions adopted authorizing the 
sale of its plant and stock of materials on hand to the 
defendant company. It was,in short to increase the 
business of the stockholders by adding to the manu- 
facture of brass that of German silver nickle alloys. 
The scheme adopted was the organization of a new 
corporation, bringing in some other persons with ad- 
ditional capital. The stock inthe new company was 
subscribed for by Holmes and Edwards individually, 
and the stock when finally i d was i d to Ed- 
wards. It is true, he takes it as trustee, and holds it 
as such for the plaintiff; but this we do not regard as 
necessarily ultra vires. The plaintiff had the right, 
with the consent of its stockholders, to sell its plant 
and retire from business; and it appears from the 
evidence in this case that the consent of all the stock- 
holders was given to the sale that was made, In Kent 
v. Mining Co., 78 N. Y. 159-186, Folger, J., in deliver- 
ing the opinion of the court, says that “a corporation 
may do acts which affect the public to its harm, inas- 
much as they are per se illegal or are malum prohib- 
itum. Then no assent of stockholders can validate 
them. It may do acts not thus illegal, though there 








is want of power to do them, which affect only the 
interests of the stockholders. They may be made 
good by the assent of the stockholders, so that 
strangers tothe stockholders, dealing in good faith 
with the corporation, wiil be protectedin reliance 
upon those acts.”” In the case of Treadwell v. Manu- 
facturing Co.,7 Gray, 393-405, it was held that the 
directors of a manufacturing corporation may sell the 
whole property of the corporation to a new corpora- 
tion, taking payment in shares of stock of the new 
company, to be distributed among the stockholders of 
the old company. In Howe v. Carpet Co., 16 Gray, 
493, it was held that one manufacturing corporation 
may take the shares of another in payment of a debt. 
Chapman J., in delivering the opinion of the court, in 
commenting upon the case of Treadwell v. Manufact- 
uring Co., supra, says that “while corporations quasi 
public may be restrained and directed in the manage- 
ment of their affairs, yet corporations established for 
trading and manufacturing purposes may wind up 
their affairs whenever they think proper to do so, and 
in the manner adopted in that case. The legality of 
the transaction could not have depended on the inten- 
tion of the corporation to wind up its affairs immedi- 
ately. Ifit had taken the stock in the payment for 
goods, or of the sale of a building or land, or water- 
power, which it did not want or desire to sell, while it 
still carried on its business, the act must have been 
equally legal.”” In Hodges v. Screw Co., 1 R. I. 312- 
347, facts are presented, which, in many respects, are 
similar to those under consideration. Greene, C. J., 
says: ‘Nor have we any doubt that the screw com- 
pany might have rightfully taken this stock in the 
iron company in payment for their rolling-mill, if it 
had been taken with a view to sell again, and not per- 
manently hold it. Again, it is to be observed, the 
directors were not investing the funds of the screw 
company in the stock of the iron company. They had 
on hand an unsalable rolling-mill, and they owed a 
heavy debt for it, and one great object in taking the 
stock in theiron company was to realize for the 
rolling-mill, and in part pay thereby the debt.” State 
v. Canal Co., 40 Kan. 96, 16 Pac. Rep. 349; Leathers v. 
Janney, 41 La. Ann. 1120, 6 South. Rep. 884; Hibernia 
Ins. Co. v. St. Louis & N. O. Transp. Co., 18 Fed. Rep. 
516; Taylor v. Mining Co., 79 Cal. 285, 21 Pac. Rep. 
753; Ditch Co. v. Zellerback, 37 Cal. 543; State v. But- 
ler, 86 Tenn. 614; 8S. W. Rep. 586; Mor. Priv. Corp. 
§ 212. . 





ConFEssion OF JUDGMENT—NorTE or LuNa- 
TIC—COLLATERAL ATTACK—JUDICIAL SALE.— 
The Supreme Court of Pennsylvania, in 
Weaver v. Brenner, 21 Atl. Rep. 1010, con- 
sider a question as to collateral attack.of a 
judgment and judicial sale made thereunder 
holding that where judgment is confessed by 
the attorney named therein on a note given 
by a lunatic containing power of attorney to 
confess judgment, and a waiver of inquisition, 
the waiver is part of the judgment and the 
title of the purchaser of land sold under exe- 
cution issued thereon, cannot, on the ground 
of the judgment debtor’s lunacy be collater- 
ally attacked in ejectment by him. The court 
distinguishes Etter v. Curtis, 7 Watts & S. 
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170; Hope v. Everhart, 70 Pa. St. 231; and 
follow Hageman v. Salisberry, 74 Pa. St. 280. 
McCullom, J., says: 

The theory of the appellant is that if Brenner was 
not competent to enter into a contract, and Weaver 
knew, or ought to have known it, then the sale and 
all subsequent proceedings under it were void, and 
Weaver must be adjudged guilty of fraud in dealing 
with him, although there was no actual fraud in the 
transaction. Inthe view we take of this case, we need 
not consider whether the evidence was sufficient to 
constitute a defense in asuit upon the contract or 
note. The question which confronts us is whether the 
defense can be made in this action. It is a well-settled 
general rule that the parties to a judgment cannot im- 
peach it ina collateral proceeding, for fraud perpe- 
trated in obtaining it, or for disability existing at the 
time of its rendition. If they can have it reviewed on 
appeal, or apply to the court in which it was entered 
to open or vacate it, orderly procedure requires that 
they employ one of these remedies. But a stranger to 
the judgment may assail it collaterally, if it was created 
or kept in force by collusion of the parties to it for the 
purpose of defrauding him. 12 Amer. & Eng. Enc. 
Law, p. 147, and cases cited. Hoffman'v. Coster, 2 
Whart. 453; Otterson v. Middleton, 102 Pa. St. 78. It 
is true that in Etter v. Curtis, 7 Watts & S. 170, it was 
held that in action of debt upon a judgment confessed 
before a justice of the peace the defendant may plead 
that he was an infant when the judgment was obtained 
and avail himself of it as a defense; but this was ruled 
distinctly upon the ground that it was the only way 
in which the defense could be made. The court said: 
“A judgment against an infant in a court of record 
cannot be abated collaterally by the infant, as a judg- 
ment may by a stranger where it is collusive; the 
remedy between the parties being by writ of error, 
and the fact of infancy being triable per pais, instead 
of by inspection. No writ of error lies, however, to 
remove the judgment of a justice of the peace, and 
certiorari would correct no more than error apparent 
on the face of it. What, then, does necessity require? 
‘Che common pleas must either try the fact of infancy 
by depositions on certiorari, or allow the infant to 
plead it to a scire facias or an action on the judgment, 
else there must be a failure of justice. We prefer the 
course which in less anomalous, and more consistent 
with the constitutional provision for trial by jury.’ 
As there could be no review by appeal, and neither 
the court of common pleas nor the magistrate had 
power to open the judgment, the defense was permit- 
ted, on an exception to if not in violation of a settled 
rule, on the ground of necessity and to prevent a fail- 
ure of justice. Butin Henry v. Brothers, 48 Pa. St. 70, 
which was a scire facias to revive a judgment entered 
on a note by virtue of a warrant of attorney attached, 
the defendant offered the record of proceedings in 
lunacy to show that he was not competent to execute 
the note and warrant on which the judgment was en- 
tered, and the offer was rejected. In Hope v. Ever- 
hart, 70 Pa. St. 231, a judgment was entered, on a 
note and warrant given by alunatic. The note con- 
tained a waiver of inquisition. The land of a lunatic 
was sold by virtue of a fi. fa. issued on the judgment; 
and in an action by his committee to recover the land 
from the purchaser at the sheriff’s sale it was held 
that the waiver of inquisition was no part of the judg- 
ment; and if the defendant therein had not capacity to 
consent to it, and his want of capacity was known to 
the purchaser, he acquired no title by the sale. Mr. 
Justice Williams, in delivering the opinion of the 





court, said: “This case turns on the question whether 
the waiver of inquisition was a part of the judgment 
on which the land in controversey was sold. If it was, 
then the defendant, though a lunatic, was bound; and 
the plaintiffs, who are his committee, cannot question 
its validity in this action;’? and he then proceeded to 
show that the waiver was not a part of the judgment, 
and, referring to the position of the purchaser, said: 
“He knew or ought to have known, thata sale on the ji. 
fa. without waiver of inquisition would convey no title; 
and, if he knew that the defendant was so destitute of 
understanding as to be incapable of assenting to a 
waiver, it was his own folly to purchase on the faith 
of it. But the facts offered to be shown should be al- 
ready establised by the evidence before his title is de- 
clared void. Where all the forms of law have been 
observed in making judicial sales, titles should not be 
set aside without clear proof of such facts as would 
avoid the sale.” In the case last cited the principle 
that the defendant in ajudgment may not attack it 
collaterally was recognized and adhered to, Lut it 
was decided that a waiver contained in the note was not 
part of the judgment entered by the prothonotary un- 
der the act of 1806. This case was followed by Hage- 
man V. Salisberry, 74 Pa. St. 280, in which it was held 
that a judgment wpon warrant is the act of the 
court; that, if a judgment be confessed in a suit 
under terms, they are part of the record of the 
judgment, and qualify it; and that, if a judgment be 
confessed by an attorney, neither its regularity nor 
his authority can be questioned in a collateral action; 
and a distinction was drawn between the power of an 
attorney under the warrant and the power of the pro- 
thonotary under the act already mentioned. In the 
present case, as in Hageman v. Salisberry, the judg- 
ment was cofffessed by an attorney, and the waiver 
was apart ofit. It follows from the principle stated, 
and the authorities cited in suport of it, that the com- 
mittee of the lunatic cannot, in an action of ejectment, 
impeach the judgment on which the land was sold. 


INCHOATE DOWER—DELINQUENT TAX-SALE. 
—One point in the case of Blevins v. Smith, 
16S. W. Rep. 213, decided by the Supreme 
Court of Missouri, is of exceeding nicety. It 


“is there held that the proceedings for the 


collection of delinquent taxes by suit, pro- 
vided in Rev. Stat. Mo. 1879, ch. 145. art. 6, 
which authorizes a judgment and execution 
thereon to sell the right, title and interest of 
the defendant who owned the land, is not 
such a proceeding in rem as can affect the 
inchoate right of dower of the wife of the 
owner since by Rev. St. Mo. 1879, § 2197, it 
is provided that ‘‘no laches, default, covin or 
crime of the husband shall prejudice’’ the 
dower rights of the wife. Thomas, J., dis- 
sented from this conclusion in a vigorous and 
lengthy opinion. The court says: 


Now, at common law, and by ourstatute reaffirming 
it, “‘the right of dower attaches whenever there is a 
seisin by the husband, during the marriage, of an es- 
tate of inheritance; and, unless it is relinquished by 
the wife in the manner described by law, it becomes 
absolute at the husband’s death.” It is a right in law 
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fixed from the moment the facts of marriage and 
seisin concur, and becomes a title paramount to that 
of any person claiming under the husband by subse- 
quent act.”’ Grady v. McCorkle, 57 Mo. 172. This, 
then, is the character of the estate that is to be divested 
by this new construction of the statute. It is con- 
ceded that our statute requires “the owner” to be 
made a party before his or her interest in the lands 
can be affected by a tax proceeding under our act of 
1877, and this section has been uniformly construed so 
that cestuis que trustent, mortgagees, remaindermen, 
and incumbrancers, who are not made parties, are not 
affected by these suits. Stafford v. Fizer, 82 Mo. 393; 
Corrigan v. Bell, 73 Mo. 58; Graves v. Ewart, 99 Mo. 
13, 11 S. W. Rep. 971. No lawyer will question that 
inchoate dower is an incumbrance. But it is sought 
to sustain this new doctrine onthe ground that our 
tax proceeding, beginning with the assessment, isa 
proceeding strictly in rem, and We may remark here 
that only by sustaining this position can this new rule 
be maintained. Beginnisg with Abbott v. Linden- 
bower, 42 Mo. 162, under a statute requiring the lands 
in all cases to be assessed tothe person appearing to 
be the owner at the time of assessment, this court 
said: “It is unnecessary for us to say further here 
what might be the effect of this last clause in any 
cases; but we may go so far as to declare now that an 
assessment in the name ofa person who neither was, 
nor ever had been, the owner of the property, would 
be an utterly void assessment.” Our present statute 
requires the land to be listed and assessed in the name 
of the owner, if known. Under this statute in Gitchell 
v. Kreidler, 84 Mo. 472, Judge Black, speaking for the 
whole court, says: “While the judgment is against 
the property, and not personal, still the tax is assessed 
against the owner, if known. The law-looks to him 
for payment of the tax. Such a proceeding cannot be 
said to be strictly in rem.” Blackw. Tax titles, 630. 

It will serve no good purpose to cite authorities to 
the same effect. This has been the accepted construc- 
tion of our tax-laws for many years. Wereita pro- 
ceeding strictly in rem, there would be no such thing 
as collecting the tax on real estate out of personal 
property, which it is conceded may be done. Indeed, 
the whole sytem is based on the idea thatit is the 
duty of the husband to pay the taxes on his land; and 
a failure to pay the taxes is a default on his part. The 
wife is under no obligation to pay the tax. She does 
not own the fee; she does not reap the usufruct. Cer- 
tainly no system, based upon justice, would exact of 
her tribute on property she might never enjoy, and 
rob her of her dower for failure to pay a tax she did 
not owe. If, then, taxes become delinquent, whose 
default is it? Not the wife’s, certainly. 

But it is said that, because there can be no personal 
judgment for taxes, therefore section 2197, Rev. St. 
1879 (section 4525, Rev. St. 1889), cannot be invoked. 
It would be difficult to conceive of a statute that 
would protect a wife’s dower, if this is not sufficient. 
But we think this construction of this section too nar- 
row. The injury is not confined to “judgment.” The 
statute says, in addition to “judgments or decrees 
confessed or suffered,”-*“‘no laches, default covin, or 
crime of the husband shall prejudice the rights of the 
wife.” Is it not laches in a citizen to neglect or refuse 
to pay his taxes? Is not the word “delinquent,” used 
throughout the statute, a synonym for “laches”? and 
“default?’ And could there be a sale of the land, and 
a divestiture of the wife’s dower, but for this delin- 
quency - his part? ar 9 proposition is too clear for 
But if i if it is held that this section does not. protect the 





wife’s dower against the laches and default of the hus- 
band, we wiil have an anomalous state of affairs. A 
husband cannot, by deed or mortgage, the most 
solemn and praiseworthy, for the most valuable con- 
sideration, alien or destroy her dower right. No 
judgment against him, willing or unwilling, can affect 
her dower,—no fraud, covin, or crime; and yet he can 
suffer this new “‘fine and recovery,” and successfully 
bar her dower, by simply refusing to pay his taxes, 
and let the land sell; and thus a result is reached, by 
this simple device, that could not be compassed by the 
most skillful conveyancer. We cannot believe the 
legislature intended such result. On the contrary, the 
whole scope of the tax-act clearly shows that the tax- 
law of 1877 (Rev. St. 1879, ch. 145, art. 6), was designed 
to furnish a method for collecting taxes, in which 
notice was given to the delinquent of the amount of 
his taxes, anda day in court, if erroneous, to show 
the error. When the judgment is entered, an execu- 
tion issues just as on other judgments, and it is in- 
tended to convey the right, title, and interest of the 
defendant who owned the land, and whose duty it 
was to pay the taxes. Says Judge Black: ‘We have 
repeatedly held that the purchaser at these sales ac- 
quires, and acquires only, the title and interest of the 
parties who are made defendants.’? Graves v. Ewart, 
99 Mo. 13, 11S. W. Rep. 971; Powell v. Greenstreet, 95 
Mo. 14,8 S. W. Rep. 176. An ordinary execution sale 
conveys to the purchaser all the right, title, and inter- 
est of the defendantin execution, but it has no effect 
upon the inchoate dower of the wife. It was clearly 
the intention of the legislature to give the same effect 
toa tax-deed, under the regular and valid proceed- 
ings, that a deed under a general judgment would 
have,—‘‘no more, no less.’’ ‘A tax-title is a derivative 
title.” Gitchell v. Kreidler, 84 Mo. 472. Says Judge 
Black again: “It must be taken as settled Jaw that 
purchasers at these sheriff’s sales made on executions 
in tax-suits acquire only the right, title, and interest 
of the defendant in the tax-suits.’? Powell v. Green- 
street, 95 Mo. 18,8S. W. Rep. 176; Evans v. Robber- 
son, 92 Mo. 192,4S. W. Rep. 941. No inconvenience 
has been felt in Missouri, because, in ordinary execu- 
tion sales, the wife’s inchoate dower was not conveyed. 
Creditors and purchasers know her interest is fixed, 
and all business transactions are based upon that un- 
derstanding. The State has adopted a most stringent 
policy in passing the fee-simple estate to the tax pur- 
chasers for the insignificant sum of the tax; a bag- 
atelle, usually, compared to the value of the lands 
sold. While the State has a right to its revenue, no 
reason appears why it should take the dower of the 
unoffending wife, and vest it in the tax speculator, 
thus giving him a vantage over all creditors and pur- 
chasers at aJl other execution sales. Wedonot so 
read the statute. We regard the dower right as of 
inestimable value to the homes of this State. The 
trend of public opinion is rather to enlarge, as our 
homestead laws clearly indicate, than to cut off, this 
sustenance of the widow. Instead of being a “shadow,” 
it has proved a “pearl of great price,” in thousands 
of ruined homes. Between the tax speculator and the 
defenseless widow, section 4525 of our statutes of 1889 
stands as 1 monument to the wisdom and humanity ef 
our commonwealth. 


CoRPORATIONS—ILLEGAL COMBINATIONS OF 
STocKHOLDERS—CANCELLATION OF Proxy.— 
In Cone’s Executors v. Russell, 21 Atl. Rep. 
847, decided by the Court of Chancery of 
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New Jersey, complainants, as executors and 
trustees, held certain shares of stock in an 
incorporated company. Defendants held cer- 
tain other shares therein, which added to 
those held by complainants constituted a ma- 
jority of all the shares. Complainants on the 
one part, and defendants on the other, 
entered into a contract by which complain- 
ants agreed to execute, and in pursuance 
thereof did execute, a proxy, irrevocable for 
five years, to defendants, to vote at all stock- 
holders’ meetings upon the complainants’ 
shares; and defendants, in consideration 
thereof, agreed to so vote said shares as that 
one of the complainants should be continu- 
ously employed as manager of the corporation, 
at a salary of $2,500 a year. It was held (1) 
The agreement is void—First, because against 
public policy ; and, second, because a breach 
of trust by complainants. (2) That com- 
plainants are entitled to relief against the 
defendants, and an injunction against the use 
of the proxy, notwithstanding their position 
in pari delicto with defendants. The court 
says: 

The theory upon which the capital of numerous 
persons is associated in various proportions, in the 
shape of a trading corporation, to be managed by a 
committee of the stockholders, is that such committee 
shall truly represent and be subject to the will of the 
majority in interest of the stockholders. The security 
of the small stockholders is found in the natural dis- 
position of each stockholder to promote the best in- 
terests of all, in order to promote his individual inter- 
ests. A member of an ordinary partnership has an 
additional security in the personal character of each 
of his partners, and may decline to be associated with 
any whom he does not know andapprove. But astock- 
holder in a corporation cannot control the personnel 
of his associates, and must rely upon their self-inter- 
est alone. Upon the foundation of the natural dispo- 
sition of persons to promote their own interests rests 
the rule established in this State in the famous case of 
Taylor v. Griswold, 14 N. J. Law, 222, that a trading 
corporation could not, without special legislative au- 
thority, make a by-law authorizing a stockholder to 
vote by the proxy. The principle established by that 
case is “that the obligation and duty of corporators to 
attend in person, and execute the trust or franchise 
reposed in or granted to them, is implied in and forms 
a part of the fundamental constitution of every char- 
ter in which the contrary is not expressed:” and the 
reason given by Chief Justice Hornblower, at page 
227, and again by Justice Ford, at page 250, is that the 
good of the stockholders, as well as of the public, re- 
quires that each stockholder should exercise his indi- 
vidual judgment as to all matters presented. In Ful- 
ler v. Dame, 18 Pick. 472, at p. 484, Chief Justice Shaw 
says: “Mr. Fuller was one of the original proprie- 
tors of the Worcester Railroad. His associates had a 
right to believe that in all his acts as such stockholder, 
in choosing directors, in framing by-laws, and doing 
other acts, pursuant to the powers of the corporation, 
he had a common, and, in proportion to his shares, an 





equal, interest, and they had a right to rely on bis 
judgment, his recommendations to directors, and other 
acts, with all the confidence inspired by such a belief.’” 
Our legislature has, since the decision in Taylor v- 
Griswold, authorized the use of proxies, limiting them,, 
however, to three years. But the principle still re-- 
mains that the proxy is supposed to vote for the prin- 
cipal, and in his interest. Ifa majority of the stock is 
owned by one person, he has no right to use his power 
as such owner to advance his private interests at the 
expense of the minority. And in like manner he has 
no right to depute to another, who has little or no 
interest in the corporation, a power to use his stock 
for that purpose. Such deputation is the more dan- 
gerous because the person intrusted with the power 
has no such inducement to promote the interests of 
the corporation as the stock-owner has. Where the 
majority of the stock is owned by one man, or 
set of men acting in concert, the minority are, to some 
extent, protected by the natural interest of the major- 
ity to promote the real interest of the corpuration; 
but where a person who has little or no actual own- 
nership has the unrestricted voting power of a major- 
ity of the stock, the minority loses this protection, 
and what may be properly termed the underlying and 
fundamental understanding and cortract upon which 
the association is founded is abandoned and broken. 
The motive which may induce the owner of a control 
ling interest in the corporation to deprive himself of 
and depute to another the power to use it as he may. 
see fit, during a fixed period, may be of littie conse- 
sequence to his associates, but is usually found in. 
some consideration of personal gain. In the case in, 
hand it is the employment of complainant L. H. Cone 
as manager for a fixed term, and at a fixed salary, and 
irrespective of the actual value of his services. The 
avowed object and purpose of the defendants was to. 
secure to themselves like employment and salaries. 
The mere statement of the affair seems to me to con- 
demn it. The motive was in itself improper and un- 
lawful. Servants of a corporation should be employed 
and paid upon their merits; and buying votes for am 
office in a corporation is of the same objectionable 
character as buying them for a public office. The 
same may be said of buying the right to contro] the 
business policy and management of the affairs of a cor- 
poration. Soin Guernsey v. Cook, 117 Mass. 548, 120 
Mass. 501; Woodruff v. Wentworth, 133 Mass. 309;, 
Fall’s App. 91 Pa. St. 434. 


StatuTE—‘‘Montus’’ — Writs — Service 
BY Pusiication.—The Supreme Court of 
Florida, in Guaranty Trust and Safe Deposit 
Co. v. Buddington, 9 South. Rep. 246, say 
that the term ‘‘months,’’ where used in @ 
statute of that State, means calendar months 
and not lunar months, unless there is some- 
thing in the statute which indicates that a 
contrary meaning was intended. From the 
very learned opinion of Raney, C. J., we ex- 
tract the following: 

Blackstone, after stating that a year is a determinate 
and well-known period, consisting commonly of 365. 
days, and in leap-years of 366, says that a ‘“‘month” is 
more ambiguous, there being in common use two 
ways of calculating months, either as lunar, consisting 


of 28 days, the supposed revolution of the moon, 13.0f 
which make ayear; or as calendar months of unequak. 
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length, according to the Julian division in our com- 
mon almanacs, commencing at the calends of each 
‘month, whereof in a year there are only 12. A 
“*month,”’ he says, is a lunar month or 28 days, unless 
otherwise expressed; not only because it is one of 
uniform period, but because it falls naturally into a 
quarterly division by weeks. Therefore a lease is 
only for 48 weeks, but if it be for ‘ta twelvemonth” in 
the singular number, it is good for the whole year. 
For herein the law recedes from its usual calculation, 
because the ambiguity between the two methods of 
computation ceases; it being generally understood 
that by the space of time called thus, in the singular 
number, “ta twelvemonth,” is meant the whole year, 
consisting of the solar revolution. 2 Bl. Comm. pp. 
140-142. A “month,” in temporal matters, except in 
quare impedit, and, at least, some commercial matters, 
meant, unless a different meaning was shown to be 
intended, a lunar month; but in ecclesiastic matters it 
meant a solar month. Talbot v. Linfield, 1 W. BI. 
450; Lang v. Gale, 1 Maule & S. 111; Titus v. Preston, 
1 Strange, 652; Cockell v. Gray, 3 Brod. & B. 186; 
Bayley, Bills, 238. In Barksdale v. Morgan, 4 Mod. 
185 (A. D. 1694), where, on a contract to pay “within 
one month next following,’’ the decision was that the 
time should be reckoned a lunar month, the court said: 
“In common parlance, the month is taken to be 28 
days in all cases except in a quare impedit, and there- 
fore it must be so many days, according to the com- 
mon and known acceptation of the work.” In Lacon 
v. Hooper, 6 Term R. 224 (decided in 1795), where it 
was held that the word “month,” infused in a statute 
without the addition of the word “‘calendar,” or any- 
thing to sbow that the legislature meant a calendar 
month, meanta lunar month, Lord Kenyon said that 
the rule had been so long established that it should 
not be shaken, but confessed that he wished that the 
rule as first established by the decisions had been 
otherwise. 

That the rule in England was as stated above, until 
changed by act of parliament during the present reign, 
cannot be denied; and it is true that in New York the 
same rule of construction was followed. Leffingwell 
v. White, 1 Jobns. Cas. 99 (decided in 1791), held that 
calendar months were meant in matter of bills of ex- 
change (Stackhouse v. Halsey, 3 Johns. Ch. 73); that 
a statute as to the advertisement of mortgaged prop- 
erty for sale “‘once a week, for six successive months,” 
meant lunar months, (Jackson v. Clark, 7 Johns. 217; 
Loring v. Halling, 15 Johns. 119.) In People v. Mayor, 
etc., 10 Wend. 395, where a statute allowed the owners 
of land two years from the time of the sale for taxes 
within which to redeem, and required the municipal 
authorities to give public notice at least six months 
before the expiration of that period, for four weeks, 
it was held that “‘months’? meant calender months. 
*‘Now,”’ says the opinion, “tas calendar time is used by 
the legislature in fixing the period for redemption, it 
is ajust and reasonable inference that they intended to 
use it in fixing upon the division or point of time, spec- 
ifying the no‘ice to be given to the owners to redeem. 
_As the one period, in express terms, is calendar time, 
and the six months immediately succeed it, and were 
intended to include a part of it, it should be construed 
to mean the same; otherwise we must believe the leg- 
islature intended to fix the different periods by differ- 
rent calculation of time, inthe same breath, and on the 
same subject, and without any conceivable purpose.”’ 
See, also, Synder v. Warren, 2 Cow. 518; Parsons v. 
<hamberlin, 4 Wend. 512. In the last case a statute 


authorized any justice of the peace, who should be re- 
moved from office before the collection of the money 





due on any judgment rendered by him, to issue execu- 
tion ‘‘at any time within six months after such re- 
moval.’”? No calendar time was mentioned in the statute, 
“but” it was said, ‘‘the days mentioned in the execu- 
tion correspond merely to calendar time. Executions 
are to be issued within thirty or ninety days, and they 
are returnable within similar periods. There is rea- 
son, therefore, to believe that calendar time was in- 
tended.”’ . 

The Supreme Courts of North Carolina and Delaware 
have, we find, adopted the English view, (Rives v. 
Guthrie, 1 Jones, [N. C.] 84; State v. Jacobs, 2 Har. 
[Del.] 548); and there is in Georgia a superior court 
decision to the same effect, (Redmond v. Glover, Dud. 
|Ga.] 107.) 

If the supreme court of any other of the States have 
adopted or approved the English view, neither our 
own investigation, nor those of counsel, have discov- 
the fact. It has on the contrary, been repudiated by 
many of the courts for reasons that must commend 
themselves. 


The court then calls attention to and re- 
views Bartal v. Calvert, 21 Ala. 42; Gross v. 
Fowler, 21 Cal. 393; Strong v. Birchard, 5 
Conn. 357; Avery v. Pixley, 4 Mass. 459; 
Com. v. Chambre, 4 Dall. 143; Shapley v. 
Gary, 6 Serg. & R. 539; Alston v. Alston, 
3 Brev. 469; Brewer v. Harris, 5 Gratt. 285; 
Brudenell v. Vaux, 2 Dall. 302; Sheets v. 
Selden, 2 Wall. 177. 


INNKEEPERS — LiaBILITy — Loss or Bac- 
GAaGE.—The liability of an innkeeper for loss 
of baggage is well illustrated by the case of 
Glenn v. Jackson, 9 South. Rep. 259, de- 
cided by the Supreme Court of Alabama. It 
was there held that where a transient guest of 
an hotel delivers his baggage to a porter to 
be checked for safe-keeping, the porter hav- 
ing no authority to check it without direc- 
tions from the clerk, but doing it neverthe- 
less, and the guest then pays his bill and 
leaves the hotel, the relation of innkeeper and 
guest is thereby terminated, and, if the 
baggage is stolen during the guest’s absence, 
the innkeeper is not liable therefor. Coleman, 
J., says: 

The strict common law liability of innkeepers is for 
the protection of the goods of their guests, and while 
the relation of innkeeper and guest exist. The words 
of the common law were, eorum bona et catalla infra 
hospitia Calye’s Case, 8 Coke, 32a; Wilkins v.Edrle, 44 
N. Y. 172. The evidence in the present case shows 
that, on each several visit of the plaintiff to the hotel, 
he was a guest, and was entitled to all the protection 
of the common law. It is equally clear that this rela- 
tion terminated after each stoppage. He was charged 
and paid the usual day rates without reduction, and 
no agreement was made as to future visits. Whenthe 
plaintiff paid his bill and left, the relation of innkeeper 


and guest ceased to exist. O’Brien vy. Vaill, 22 Fla. 
627, 1 South. Rep. 137. If, when he paid his bill he 
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had called for his valise, and it then had been stolen or 
lost, there could be no doubt of the liability of the de- 
fendant, or if he had requested the defendant or his 
authorized clerk to take charge of his baggage until 
his return, agreeing to return within a short time, and 
the defendant or clerk had consented to do so, a lia- 
bility would have been assumed by such agreement, 
Story, Bailm. § 477, and note. Or if the plaintiff 
had not paid his bill, and the defendant had under- 
taken to retain the baggage to secure the plaintiff’s 
debt to him, the defendant would be liable. Haas v. 
Taylor, 80 Ala. 465, 2 South. Rep. 633. And there 
may be cases, according to the particular circumstan- 
ces, where an innkeeper may be liable for the goods of 
a guest, for areasonable time, after the departure 
of the guest from the inn. Adams v. Clem, 41 Ga 65. 
See criticism on this case in 22 Fla., and 1 South. Rep. 
supra. Ifatraveler, intending to become a guest at 
an hotel, meets’ a porter of the hotel at the depot or 
other usual stopping places for travelers, and intrusts 
his baggage with the porter, sent out for the purpose 
of soliciting patronage and caring for the baggage of 
such guest the relation of innkeeper and guest 
for the protection of the baggage is thereby 
created; or if a guest, intending to leave the hotel, in- 
trusts his baggage to a porter of the hotel whose duty 
it is to deliver the baggage at depot, the relation is 
continued until the delivery at the designated place. 
But these principles of law afford no protection to one 
who intrusts his baggage to a mere a servant of the ho- 
tel not authorized to receive baggage, with directions 
to him to check it, for safe-keeping until he returns, 
then pays his bill to the clerk, and terminates his re- 
lation as guest, and gives no notice to the innkeeper or 
clerk that he expects to return, and that he has left his 
baggage to be taken care of untilhis return. “When 
a person came to an inn with a hamper of hats, and 
went away, and left them there for two days,and in 
his absence they were stolen it was held that he was 
not to be deemed a guest, and that the innkeeper was 
not liable for the loss thereof.” Story, Bailm. § 477. 
It is not in the power of a bailor to force upon another 
the custody of his goods. It must be a duty voluntar- 
ily assumed or one imposed by law. A deposit re- 
ceived by a servant not in the line of his duty, and 
without the express or implied consert of his princi- 
pal and against positive instructions cannot impose a 
liability upon the principal. 


CITIZENSHIP—N ATURALIZATION—EVIDENCE. 
—In Belcher v. Farren, 26 Pac. Rep. 791, 
the Supreme Court of California decide that 
a widow born in Ireland, whose parents never 
came to this country and who was herself 
never naturalized, in order to prove her citi- 
zenship by marriage to a naturalized citizen 
must produce record evidence of her hus- 
band’s naturalization. The court says: 

We are constrained to hold under the decisions that 
the evidence was incompetent. Miller v. Prentice, 
82 Cal. 104, 23 Pac. Rep. 8; Bode v. Trimmer, 82 
Cal., 513, 23 Pac. Rep. 187; Prentice v. Miller, 82 Cal. 
575, 23 Pac. Rep. 189. In the last case itis said: “And 
like any other judicial record must be proved by the 
record itself, or as properly exemplified copy thereof, 
or by proof of its loss of destruction. Charles Green’s 
Sons v. Salas, 31 Fed. Rep. 107. There are, however, 
certain limitations to this rule, for after proper 





proof of the naturalization of the parents of alien 
children, who were under 21 years of age and residents 
of the United States at the time their parents were 
naturalized, parol evidence may be received to prove 
the minority and residence of the children in order to 
show that they are citizens, (Rev. St. U. S. § 2172); 
and proof of naturalization may also be by the parol 
evidence of the party, in the form of an affidavit, in pro- 
ceedings concerning mining claims, by virtue of sec- 
tion 2321 of the Revised Statutes of the United States; 
but the appellant does not come within either of these 
limitations.”” This quotation is made because it inti- 
mates that in case of the children they must also prove 
the naturalization of their parents by the record—a case 
parallel to the present. The other facts which it is 
said they may prove by parol constitute no exception 
to the rule, which is simply that an ordinary naturali- 
zation is effected by a judgment, and it must be proven 
as other judgments are. So the cases cited by the 
respondent, if they are properly called “naturaliza- 
tions,’’ are not by judgment and the practice in such 
cases throws no light upon the point involved here. 








FORFEITURE OF MEMBERSHIP IN 
BENEFIT SOCIETIES FOR NON-PAY- 
MENT OF CONTRIBUTIONS AND 
DUES. 


III. 


18. Waiver and Estoppel—Agent. 
19. Payment. 


18. Waiver and Estoppel — Agent.—The 
receipt of premiums or assessments by an 
agent outside of the rules of the company or 
society, is ultra vires and not binding.” But 
an agent may, while acting within the scope 
of his authoritv, waive the performance of 
certain conditions, but outside of this he can- 
not bind a principal who never acquiesced in 
the act.) Where the receipts for premiums 
are intrusted to an agent who had been ac- 
customed to receive premiums overdue, either 
by giving credit until a particular time, or by 
merely giving receipts, this may bind the 
company and prevent it from declaring a 
forfeiture.” But it has been held that a 


50 Life Ins. Co. vy. McMillan, 24 Ohio St. 81; Painter 
v. Industrial Life Ass’n, 14 Ins. L. J. 556; Insuranee 
Co. v. Norton, 96 U. S. 239; Insuranee Co. v. Eg- 
gleston, 96 U. S. 577; Insurance Co. v. Doster, 106 U. 
S. 82; Baldwin v. Ben. Ass’n Soc., 86 Ill. 479; Marston 
v. Life Ins. Co., 59 N. H. 92; Thompson v. Insurance 
Co., 104 U. 8. 259. 

51 Co-operative Life Ass’n v. McConnico, 53 Miss. 
233; Lenard v. Lebanon Mut. Ins. Co., 3 W. N. C. 327- 

52 Mound City Mut. L. Ins. Co. v. Twining, 19 Kan. 
849; Insurance Co. v. Wolff, 95 U. S. 326; Insurance 
Co. v. Norton, 96 U. 8. 234; Piedmont & Arlington L. 
Ins. Co. v. McLean, 31 Gratt. 517; Am. L. Ins. Co. 
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mere office clerk cannot, by receipts of over- 
due premiums, waive a forfeiture.” And 
where the agent’s authority is limited, as for 
instance, by express conditions in the policy 
which is brought to the knowledge of the as- 
sured, expressly preventing him from waiv- 
ing a forfeiture, of course, he cannot. In 
a benefit society where all arrearages are to 
be paid to the secretary, receipts of delin- 
quent assessments issued by such officer and 
‘duly entered upon the minutes, constitute a 
waiver, where there are no other conditions 
than payment of arrearages.© But the act 
of the financial reporter of a local lodge in 
receiving assessments after maturity, which 
act is expressly forbidden by the laws of the 
order, will not bind the lodge unless express 
or implied authority was given him, but to 
establish a waiver as to such act knowledge 
and acquiescence on the part of the managing 
officers in the control of the society must be 
shown. Of course the act of the agent in 
extending the time of payment, or in accept- 
ing overdue assessments, may be ratified by 
the company or society. This, as well as the 
authority of the agent in this respect, is 
sometimes a question of fact for the jury.” 

19. Payment.—When premiums or assess- 
ments are due they must be paidin full to 
avoid a forfeiture of the policy. Hence, in 
the absence of any agreement to that effect, 
part payment of an annual premium will not 
keep a policy alive for such proportional part 
of a year as the sum paid bears to the whole 
premium.® Ordinarily the place of payment 
is designated by the contract of insurance. 


v. Green, 57 Ga. 469; Unsell v. Hartford L. A. Ins. 
Co, 32 Fed. Rep. 443; Knuant v. Travelers’ Ins. Co., 
31 Fed. Rep. 322; Lebanon Mut. Ins. Co. v. Hoover, 
18 W.N. C. 223. 

53 Koelgers v. Guardians’ L. Ins. Co., 2 Lans. 480. 

54 Merwin v. Universal Life Ins. Co., 85 N. Y. 278; 
Insurance Co. v. Wilkinson, 13 Wall. 222; Insurance 
Co. v. Fletcher, 117 U. 8. 519. 

55 McDonald v. Order of Chosen Friends (Cal.), 20 
Pac. Rep. 41. 

5% Eaton v. Supreme Lodge Knights of Honor (U. S. 
©. C.), 22 Cent. L. J. 560. 

57 Dial v. Valley Mut. Life Ass’n (S. C.),8 S. E. 
Rep. 27; Cleaver v. Insurance Co. (Mich.), 39 N. W. 
Rep. 571; Smith v. Insurance Co. (Vt.), 15 Atl. Rep. 
353; Hankins v. Insurance Co. (Wis.), 35 N. W. Rep. 
34; Key v. Des Moines Ins. Co. (Iowa), 41 N. W. Rep. 
615; Bartlett v. Ins. Co. (Iowa), 41 N. W. Rep. 601; 
Sheldon v. Connecticut Mut. Life Ins. Co., 25 
Conn. 207: Church v. Lafavette Ins. Co., 66 N. Y. 222; 
Miller v. Life Ins. Co., 12 Wall. 285. 

58 Hutson v. Knickerbocker Life Ins. Co., 28 N. J. 
Eq. 167. 





Generally the company’s domicile is the place 
named. Where the legal effect of the policy 
is that payment is to be made atthe home 
office, an endorsement on the margin of the 
policy that ‘‘all receipts for premiums paid 
at agencies are to be signed by the president 
or actuary’ is not agreement on the part of 
the company to make any particular agency 
the legal place of payment.” The party to 
receive payment on behalf of the company is 
usually specified. Sometimes this party is 
the company’s local agent, and where it ap- 
pears that the company’s local agent was in 
the habit of receiving the premiums which 
were accepted by the company without ob- 
jections, a tender of the premium to such 
agent on the day it falls due is sufficient to 
prevent forfeiture, although the policy pro- 
vided for payment at the company’s princi- 
pal office.” In benefit societies the local or 
subordinate lodges, or councils, are generally 
the agents of the supreme or superior bodies 
for the purpose of collecting and transmitting 
assessments and contributions. Hence, a 
member who has paid the assessment to the 
lower lodge will be protected, although the 
money never reaches the supreme or higher 
body. In one case the subordinate council 
had a collector whose duty it was to collect 
all assessments which were to be turned over 
to the treasurer whose duty it was to trans- 
mit the assessments tothe supreme council. 
The deceased had been treasurer of his 
council. He remitted to the supreme body 
the aggregate of assessments due from his 
council, including his own. This was held 
to be a good payment.” The time within 
which payment is to be made is nearly al- 
ways specified and the policy is not void 
before such time ;* but not infrequently the 
language used necessitates interpretation. 
Thirty days after notice is the usual limit, 
but this, of course, varies in different associ- 
ations. Inone case where the assessment 
was required to be paid within thirty days 
from the ‘‘date of notice’ it was construed 
to mean the day the notice was delivered or 


59 Insurance Co. v. Davis, 95 U. S. 425. 

® Morey v. N. Y. Life Ins. Co., 2 Wood C. C. 663. 

61 Schenck v. Gegenseitger Witwes und Waisen 
Fond, 44 Wis. 369; Eidman vy. Mut. Ins. Co., etc., 44 
Wis. 376. 

6 Farrie v. Supreme Council Catholic B. Legion, 15 
N. Y. State Rep. 155. 

63 Ruse v. Mut. B. Life Ins. Co., 26 Barb. 556. 
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received, and not the date written on the 
notice, or the date it was mailed, and the 
day on which the notice was received by the 
assured was excluded. But where the 
notice is to be given in the form of an assess- 
ment which is to be paid within thirty days 
from ‘‘the date of such assessment’’ it was 
held that the date of assessment meant 
necessarily the time when it was made out by 
the secretary and mailed to the assured.™ 
When a notice bearing date not later than 
the 8th day of the month in which the notice 
was forwarded by the supreme recorder, is 
to be sent, and the assessment is to be paid 
30 days from the date of such notice, and 
not later than the 28th day of said month, a 
notice sent on the 9th or 10th of the month is 
not sufficient. Where the assessmentis to be 
paid 30 days after five consecutive days pub- 
lication of the notice thereof, the assured is en- 
titled to the entire 30 days, commencing and 
counting from and after the last of said five 
days.” Generally,policies are made forfeitable 
at a specific hour on the last day of payment, 
as at noon of that day; but where no such 
provision exists the time extends to midnight 
of the last day of payment.® In one case the 
policy was to be paid ‘‘on or before’’ a cer- 
tain day named ‘‘or withining 30 days there- 
after, during the continuance of the policy.’’ 
The assured died within the 30 days. The 
premium was paid the following day and 
within the 30 days. In an action on the 
policy, it was contended on behalf of the 
company that the right to pay the premium 
within thirty days, after the given day was 
limited by the words: ‘‘during the continu- 
ance of the policy,’’ and the policy having 
expired on the specified day the right to pay 
the premium was gone, there being no policy 
then in existence; that the language was, in 
effect, a mere covenant of renewal, and the 
right to renew under the covenant was con- 
fined to the assured personally. But the 
court said: ‘‘This is not the case of the death 
of the assured after the premium was due 
and within the thirty days of grace. In such 


64 Protection Life Ins. Co. v. Palmer, 81 Ill. 88, 6 Ins. 
L. J. 515. Or from the time in which the notice 
would in the regular course of mail be received. Nat. 
Mut. Ben. Ass’n v. Miller, 85 Ky. 88, 2S. W. Rep. 900. 

6 Weakley v. N. W., etc. Ass’n, 19 Ill. App. 379. 

6 A. O. U. W.v. Moore (Ky.), 9 Ins. L. J. 539. 

6 Westmore v. Mut. Aid, etc. Co., 23 La. Ann. 770. 





case it is settled that the assured can only 
take advantage of the days of grace at his own 
risks, and if he dies before actual payment 
the policy isgone. * * * It was not overdue 
at the date of the death of the assured.’’® 
Where the last day of payment falls due on 
Sunday a tender on the following Monday is 
sufficient to prevent forfeiture,” although the 
assured dies on Sunday afternoon.” ” How- 
ever, it has been held that if the last day falls 
on Thanksgiving, although such day is made 
a holiday by statute, payment must be made 
on or before that day, to prevent a default, 
for such day is not treated as the Christian 
Sabbath, except as to commercial paper.” 
Thanksgiving day ‘‘is but a recommendation. 
It has not the force of law, nor was it so 
intended.’’® Ordinarily, payment must be 
in cash. This is the usual rule and usage of 
all societies. Disbursements are all made in 
money, and its receipts must necessarily be 
in the same medium.”* However, as will be 
seen, a medium of exchange other than money 
is sometimes regarded a sufficient payment. 
Mutual accounts sometimes have the effect 
of payment.” In one case the assured was 
the agent of the company, and accounts were 
kept between the parties. It was the prac- 
tice of the company to charge the agent with 
premiums by deducting so much from his 
compensation. This was held to amount to 
payment.” So where the agent in rendering 
his accounts to the company charges himself 
with premiums which the company enters 
upon its books, this constitutes payment.” 
And it has been held that where the agent is 
indebted to the assured by reason of mutual 
dealings, and promises the latter to attend to 
his premiums, and afterwards reports to the 
assured that he had done so, this will be a 


. 

® Rogers v. Capital Life Ins. Co., 1 W. N. C. 589. 

7 Campbell v. International Life, etc., 4 Bosw. (N. 
Y.) 298. 

71 Hammond vy. Am. Mut. Life Ins. Co., 10 Gray, 
306; Taylor v. Germania Ins. Co., 2 Dillon, 282; Leigh 
v. Knickervocker Life Ins. Co., 26 La. Ann. 436. 

72 Nat. Mut. Ben. Ass’n v. Miller, 85 Ky. 88,28. W. 
Rep. 900. 

73 Per Mr. Justice Grier, in Richardson v. Goddard, 
23 How. 43. 

74 Hoffman v. John Hancock Mut. Life Ins. Co., 92 
U. S. 161. 

7 Marsh v. N. W. Ins. Co., 3 Biss. 351. 

7 Missouri Valley Life Ins. Co. v. Dunklee, 16 Kan. 
158. 

77 Continental Life Ins. Co. v. Asheraft, 18 W. N. C. 
97. Butsee Wright v. Equitable Life Ins. Co., 9 Jones 
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sufficient payment.” But the agent cannot 
accept paymentin services. A general agent 
may sometimes waive cash payments, but a 
local agent cannot.” Payment by note has 
been held good,® notwithstanding a recital in 
the policy that it shall not be binding until 
the cash part of the premium is actually paid 
in money.*' Payment by check,® bond,® or 
bill of exchange,™ have been held good. 
However, where a foreign bill of exchange is 
accepted with the condition that if it is not 
paid at maturity the policy shall be void, the 
policy is forfeited by non-payment on pre- 
sentment at maturity, without protest.© It 
has been held in many cases that where a 
note is taken in payment the failure to pay 
the note when due will not forfeit the policy, 
although it is so stipulated in the note.® But 
on the other hand, it has been held that the 
note is not considered payment unless paid 
when due.*’ The company may accept a 
lieu of cash payment an order given by the 
assured on a third person; and after doing 
so and giving receipt for the amount it can- 
not defeat a recovery on the policy and in- 
sist upon a forfeiture as for non-payment of 
the premium, without giving the assured 
notice of the non-payment of the order. In 
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one case the assured gave an order in lieu of 
cash, with a stipulation to the effect that the 
policy should be forfeited if the order was 
not paid when due. The order was not so 
paid. It was held that the company was es- 
topped as against the beneficiary to deny 
payment. The decision seems to rest upon 
the ground that the beneficiary took an im- 
mediate interest in the policy, whose rights 
therein could not be impaired by any act of the 
assured performed subsequent to the execu- 
tion of the policy.” Where there is no 
method provided for remitting assessments 
and premiums the assured is bound to see 
that it reaches the company within the proper 
time.” But they are considered paid when 
remitted in the manner specified by the com- 
pany. Ifit isto be paid by express, the 
premium is regarded as paid when delivered, 
properly addressed, to the express company,” 
although the money is embezzled by the ex- 
press agent.** Where the member is directed 
to remit by post office order, all that he is 
expected to is to observe promptly such di- 
rections, and having done so, he had a right 
to suppose that bis dues and assessments are 
paid, and cannot be expected to know to 
the contrary until notified hy the company, 
or until the lapse of a reasonable time to re- 
ceive a notice from the company without 
recognition of the receipt of his remittance.” 
Tender of payment of premiums, dues or as- 
sessments, for the purpose of avoiding pen- 
alties and forfeitures, or the loss of any 
rights or privileges, is the exact equivalent 
of payment. It does not need to be repeat- 
ed. After tender is made the burden is on 
the creditor to act. He must demand the 
debt, and it is only required that the debtor 
be ready to meet the demand. Of course, 
where notice is required, no tender is neces- 
sary, until such notice is given, in order to 
prevent forfeiture.” 

St. Louis. EvuGene McQuinn. 


89 Kline v. Nat. B. Ass’n, 111 Ired. 462, 9 Cent. Rep. 
284, 11 N. E. Rep. 620. 

% Protection Life Ins. Co. v. Foote, 79 Ill. 360. 

% Whitley v. Piedmont, etc. Co., 71 N. C. 480. 

% Currier v. Continental Life Ins. Co., 53 N. H. 538. 

% Protection Life Ins. Co. v. Foote, 79 Lil. 360. 

% Hall v. Supreme Lodge Knights of Honor, 24 Fed. 
Rep. 450, 455; People v. Mutual Life, etc., 92 N. Y 
105; Meyer v. Insurance Co., 73 N. Y. 516. 

% Covenant Ben. Ass’n v. Spies, 114 Ill. 467; Marck 
vy. Supreme Lodge, etc., 29 Fed. Rep. &96. 








XUM 





VoL. 43. 


THE CENTRAL LAW JOURNAL. 91 








DIVORCE — ADULTERY — CONDONATION BY 
WIFE. 


SHACKLETON V. SHACKLETON. 





Court of Chancery of New Jersey, May 19, 1891. 


1. A wife, by voluntarily having sexual intercourse 
with her husband, after she knows that he has com- 
mitted adultery, and that she can prove it, thereby 
condones his offense. 


2. Matrimonial condonation is always conditional 
and limited. The party forgiven must, to retain the 
benefit of the pardon, treat the other, in the future, 
with conjugal kindness and fidelity, and, as a general 
rule, the pardon extends only to such offenses as are 
known to the pardoning party. 


3. The rule that pardon may be implied from sexual 
intercourse is not enforced so rigorously against a 
wife as it is against a husband, and the reason is that 
a wife is to a considerable extent subject to and de- 
pendent on her husband, and his guilt is of less con- 
sequence to her than her guilt is to him. 


VAN FLEET, V.C.: This isa suit by a wife 
against her husband for divorce. The charge is 
adultery. The busband’s guilt is proved. There 
is no difficulty on that score, but the case never- 
theless presents a debatable question, and that is 
whether all the wrongs on which the complain- 
ant’s right of action rests have not been pardoned. 
The parties were married in August, 1867. They 
have five children. They all live with their 
mother. The proofs show that the defendant in- 
duced another woman by falsely representing him- 
self to be a single man, to enter into a contract of 
marriage with bim in November, 1881, and that 
he and she, from that date on until April, 1889, 
lived together as husband and wife. During the 
same period the defendant also lived with the 
complainant as his wife. He, however, spent the 
greater part of his time with the other woman. 
His adulterous intercourse with her extended 
over a period of more thanseven years. In April, 
1889, this other woman brought a suit for divorce 
against the deft ndant for adultery, in the supreme 
court of the city of New York. He was then a 
citizen of this State, and notice of that suit was 
given to him by publication in a New York news- 
paper. The complainant saw that publication 
soon after it was made, and she admits that it led 
her to suppose that defendant had lived with this 
woman as his wife. She did not see the defend- 
ant, after the publication came to her knowledge, 
until the 29th day of May following. She then 
accused him of having committed adultery with 
this woman. He assured her with great earnest- 
ness that the charge was false, and told ber that if 
she would go with bim to his lawyer, and to one 
of his employers, he could satisfy her of his inno- 
cence. She says she told him that she believed 
him to be guilty notwithstanding his protestations 
of innocesce, and also that she would never for- 
givehim. She admits that the truth is that she 
believed he was guilty in spite of his denials; and 





she frankly confesses that she had sexual in- 
tercouse with him during the night of the day on 
which this conversation occurred. Her evidence 
shows that it was voluntary. He went to bed first. 
She entered the same bed shortly afterwards, and 
there the intercourse occurred. He left her the 
next morning, and did not return until after this 
suit was brought. The complainants’s _ bill 
was filed June, 7, 1889. The important question 
which this contition of facts raises is, did the 
complainant, by allowing the defendant to have 
sexual intercourge with her on May 29th, condone 
all his adulteries? 

The law is settled that a wife by voluntary hav- 
ing sexual intercourse with her husband, after 
she knows that he has committed adultery, and 
that she can prove it, thereby pardons his offense. 
2 Bish. Mar. & Div. § 43; Quincy v. Quincy, 10 N. 
H. 272,174. Such act necessarily implies forgive- 
ness. A husband by committing adultery violates 
one of the most sacred duties imposed upon him 
by the marriage contract, and by his wrong for- 
feits all his rights under the contract. By his in- 
fidelity he puts it in the power of his wife to have 
the bond which binds her to him dissolved. It is 
therefore entirely consonant with both reason and 
justice that if she freely consents to sexual inter- 
course, after she bas full knowledge of his guilt, 
her consent should operate as a pardon of his 
wrong. But condonation in such cases is always 
conditional and limited. The party forgiven must, 
to retain the benefit of the pardon, treat the other 
in the future with conjugal kindness and fidelity ; 
and, as a general rule, the pardon extends only to 
such offenses as are known to the pardoning party 
when the intercourse occurs. With regard to 
the limitation of this rule, Bishop says: “Alike 
in reason and in law forgiveness cannot take 


place without a knowledge of the existence of the 


thing to be forgiven; so that such knowledge is 
one of the elements of every presumed condona- 
tion.’ 2 Bish. Mar. & Div. § 38. An instructive 
example of the manner in which this principle is 
applied is given in Alexandre v. Alexandre, L. R. 
2 Prob. & Div. 164. A husband brought a suit 
against his wife for divorce on the ground of 
adultery. The parties were married in January, 
1856, and lived together for a short time thereaf- 
ter, and then separated, and did not resume co- 
habitation until March, 1868. After resuming 
cohabitation they remained together for only a 
few weeks. The husband then brought his suit. 
While they were separated the wife had a child 
by another man—it was born 1860—and after the 
birth of the child, and before they resumed co- 
habitation, the wife committed other adulteries. , 
While the negotiations looking to restoration of 
conjugal relations were going on, the wife con- 
fessed the adultery which resulted in the birth of 
the child, but concealed those subsequently com- 
mitted. The question was whether the husband 
had not by taking his wife back uuder the cir- 
cumstances stated, condoned all her offenses, but 
the court held that the offenses committed subse- 
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quent to the birth of the child had not been con- 
doned, because it could not be presumed that the 
husband had forgiven wrongs that he did not 
know had been committed. The doctrine that the 
pardon implied from sexual intercourse shall ex- 
tend only to offenses known to the pardoning 
party when the intercourse occurs is no less a 
dictate of sound reason than of justice. Willing- 
pess to forgive a single offense, or even aseries of 
offenses committed under circumstances of strong 
temptation, would not give the least support to a 
presumption that the injured party, if he or she 
knew the whole truth, would forgive along course 
of profligacy. Forgiveness may be so expressed— 
certainly by words, and possibly also by conduct 
without words—as to show that the injured paity 
means to blot out the whole past, and to forgive 
everything, both offenses known and unknown; 
but in no case should the court so adjudge, ae 
against an injured wife, except the proofs show 
very clearly that such was her purpose. The ques 
tion whether a matrimonial offense had been con- 
doned or not is always one of intention; and, 
where a wife is the injured party, and her husband 
claims the benefit of a pardon, and rests his claim 
on nothing but an implication arising out of her 
conduct, the court should be extremely careful 
not to absolve him from the consequence ofa 
wrong which his wife never intended to forgive. 
It must be remembered that she is the weaker part, 
and always more or less under the influence of her 
husband, and that in many cases her chief means 
of inducing her husband to perform his duties to- 
wards her cheerfully and generously is by yield- 
ing to his wishes, and trying to please him. A 
prudent wife, unless her husband is a craven, will 
always coax, rather than attempt to coerce him. 
The rule that pardon may be implied from sexual 
intercourse is not enforced so _ rigorously 
against a wife as it is against a hus- 
band. The reasons why this is so are obvious. 
They were stated by Lord Stowell as follows: ‘*A 
woman has not the same control over a husband, 
has not the same guard over his honor, has not 
the same means to enforce the observance of the 
matrimonial vow; his guilt is not of the same 
consequence to her (D’Aguilar v. D’Aguliar, 3 
Eng. Ecc. R. 329, 337); she is more sub potestate, 
more inops consilii; she may entertain more hopes 
of the recovery and reform of her husband; her 
honor is less injured and is more easily healed. 
* * * ITtis not improper that she should fora 
time show a patient forbearance. * * * Weak- 
ness in her is pardonable in many circumstances.”’ 
Beeby v. Beeby,3 Eng. Ecc. R. 338, 340. Not- 
_ Withstanding the radical changes which, during 
the last 40 years, have been made in the law re- 
specting the property rights of married women, 
the husband is still in many respects, the ruler, 
and his wife his subject. Her position is still 
one of obedience; and when she has no separate 
estate, it is also one of dependence. That is the 
case here. The complainant, when the intercourse 
occurred which the defendant claims operated as 





a pardon, was entirely without means, and 
wholly dependent on the defendant for every- 
thing. 

The principle above stated must control the de- 
cision in this case; and they make it clear, as I 
think, that.the complainant is entitled to a de- 
cree. The legal effect of the sexual intercourse 
which she had with defendant on May 29th was 
to condone only such offenses as she then knew 
he had committed. Shedid not then know that 
he had committed adultery. She says, it is true, 
that she believed he had, but her belief, it is man- 
ifest, was the product of suspicion, and not of evi- 
dence. Nothing up to that time had come to her 
knowledge, so far as the evidence shows, which was 
sufficient to have induced a loyal wife to believe 
that her husband had committed adultery. All 
she had heard up to that time was what the news- 
paper had told her. That was sufficient, un- 
doubtedly, to excite her fears, and create suspicion 
but it was not evidence nor even such information 
as should have induced her to start at once, and 
before she had given her husband an opportunity 
to defend himself, in pursuit of information against 
him. It is the duty of a wife to be loyal to her hus- 
band. She must cling closer to him in adversity 
than in prosperity; believe in him when others 
doubt; stand by him when every other friend de- 
serts him; defend him against all assailants; and 
she must be the last person to believe a report 
tending to disgrace or dishonorhim. Kuowledge 
of what the newspaper disclose did not, in my 
judgment, impose upon the complainant the duty 
of going at once in search of evidence against her 
husband, and so making her chargeable with all 
knowledge that she might thus have acquired. 
On the contrary, I think it was her duty to desist 
from inquiry until she had given him an oppor- 
tunity to defend himself. That was the course 
she pursued. Ihe fact is that when the 
complainant had the intercourse with the de- 
fendant, which he now attempts to use asa shield 
against the consequence of a life of profligacy ex- 
tending over more than seven years, she could 
not prove that he had committed a single act of 
adultery; much less did she know that he had 
made the same solomn vows of love and loyalty to 
another woman that he had made to her. She 
had heard enough to make her suspect that he 
had been unfaithful to her, but it is entirely cer- 
tain that she did not know either the extent or the 
atrocious character of his misconduct. To im- 
pute such knowledge to her by presumption 
would, as it seems to me, be contrary to the low- 
est notions of justice. The presumption should, 
according to both reason and justice, be the other 


way; for I think there can be no doubt whatever , 


that, had the complainant known the whole truth 
on May 29—the full extent of the defendant’s 
apostacy to her—instead of going to the bed where 
he lay, and submitting to his embraces, she would 
have fled from him as a polluted being. The fact 
that she brought this suit within less than 10 days 
after he turned his back upon her, shows that 
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she did uot submit to his embraces because 
she was indifferent to her rights, or insensible to 
injury. The complainant is entitled to a decree. 
The defendant is also before the court on an order 
to show cause why he should not be adjudged 
guilty of contempt for disobeying an order requir- 
ing him to pay alimony. The proofs are not suf- 
ficient to support an order declaring that he has 
been guilty of willful disobedience, and the order 
to show cause must therefore be discharged. 


Nore.—Condonation.—The despicable conduct of 
the defendant in the principal case certainly warrants 
the vigorous language of the decision, and is sus- 
tained by authority. To condone means to forgive, 
and this forgiveness, to be effectual, must. be freely 
given, with a full knowledge ofall the surrounding 
circumstances. It must not be obtained by fraud, 
force or false promises. Farnham v. Farnham, 73 IIl. 
497; Betz v. Betz, 2 Rob. (N. Y.) 694. The forgive- 
ness is always conditional. It may be express (Las- 
siter v. Lassiter, 92 N. C. 129); or it may be implied. 
Gardner v. Gardner, 2 Gray, 441; Quincy v. Quincy, 
10 N. H. 274. The forgiveness must be accepted; that 
is, there must be an exhibition of conduct or an ex- 
pression in words by the offending party that he will 
cease performance of the acts complained of and for 
which pardon is extended. See Armstrong v. Arm- 
strong, 27 Ind. 186; Threewits v. Threewits, 4 De 
Saus. (S. C.) 572; Johns v. Johns, 29 Ga. 718; Quincy 
v. Quincy, 10 N. H. 279. 

In Beeby v. Beeby, 1 Hagg. Ecc. 789, 2 Eng. Ecc. 
340, it was said: ‘*But condonation has been set up in 
order to take off the effect of the compensatio criminis. 
Now, condonation is forgiveness legally releasing the 
injury; it may be express or implied, as by the hus- 
band cohabiting with a delinquent wife, for it is to be 
presumed that he would not take her to his bed again 
unless he had forgiven her; but the effect of the co- 
habitation is justly held less stringent on the wife; 
she is more sub potesta, more inops concilii, she may 
entertain more hopes of recovery and reform of her 
husband; her honor is less injured and is more easily 
healed. It would be hard if by condonation by im- 
plication was held a strict bar against the wife. It is 
not improper she should for a time show a patient 
forbearance; she may find a difficulty either in quit- 
ting his house or withdrawing from his bed. The 
husband, on the other hand, cannot be compelled to 
the bed of his wife. A woman may submit to neces- 
sity.”’ 

In Ellis vy. Ellis, 9 Atl. Rep. 886, in a decision deliv- 
ered by the same court and judge as the principal 
case, this language is used: “Now, what is con- 
donation? It is forgiveness, it is absolution, it is a 
wiping out of all the past. But these persons were 
friends, most intimate and devoted; that we must not 
forget. Their relations were very intimate. They 
(Mrs. Ellisand Van Camp) had been trusted together 
over and over again upon all occasions. The testi- 
mony abundantly proves that. Yet this going to 306 
West Twenty-sixth street was ground for strong sus- 
picion. It strikes me so, and perhaps as a lawyer or 
judge I might say it is abundantly sufficient to con- 
vict Mrs. Ellis of adultery. But suppose the case had 
rested there, and Mrs. Ellis had come on the witness 
stand, and sworn, as she did this morning with great 
emphasis and determination, giving explanations and 
denials; and suppose the man who had ruined and 
destroyed her and buried their family in oblivion, had 





come upon the witness stand, and with daring equal 
to the crime he perpetrated, had sworn that he never 
committed adultery with Mrs. Ellis—where would the 
case bave stood? It is plain enough to be seen that a 
prudent man—not irrationally prudent, but a pru- 
dent man—would say: ‘I must be entirely satisfied of 
my wife’s guilt before I expose her and my family, 
and bring everlasting disgrace upon my house- 
hold, as it will, if the suspicion goes to the world, 
even though the parties be ever so innocent.’ Con- 
donation must be with knowledge; such knowledge 
as will satisfy a prudent man that a crime has been 
committed. Condonation must be given with knowl- 
edge, and also with the intention to forgive. Nothing 
is clearer in this case than that Mr. Ellis did not in- 
tend to forgive his wife. The entire conduct of the 
parties makes it absurd tu suppose that he was seek- 
ing an opportunity simply to expose her, with a view 
of embracing her again, giving himself thereby the 
name of the most detestable character in fact or fic- 
tion, and forever blagting the fair name of his chil- 
dren, adding to the curse which his wife and her 
paramour have brought, that degradation which alone 
a father can give by such connivance and such desper- 
ate and dastardly conduct as he has been accused of 
by the defendant. I am constrained to say this by 
that most extraordinary conduct of Mrs. Ellis, in 
which she declares that Mr. Ellis came to her bed- 
room, and embraced ber, and had sexual intercourse 
with her in that den of pollution and iniquity, 306 
West Twenty-sixth street, New York. With anger in 
his heart, and with passion inflamed to the highest 
possible degree of intensity, he denounced Van Camp 
within her hearing. Van Camp, like a sneak, said he 
guessed he would go out and drown himself, or may 
be he would. From this altercation and denunciation 
Ellis goes to his wife’s bed-room, and there, after sub- 
mitting tamely and meekly, as Mrs. Ellis said, to her 
bitter tirade and denunciation, accusing Ellis himself 
of the greatest amount of infamy and conjugal infi- 
delity, they quietly embrace each other as for the first 
time upon the nuptial couch. And when all this had 
been forgiven, when the balm had been poured upon 
the wounds, which were so aggravating but a mo- 
ment before, and everything of the past forgiven in 
this fond embrace, she said that her husband left the 
bed, and as he went out of the door told her not to 
enter his house again, ‘for, if she did, he would brain 
her.’ That he said that is proved. We have it from 
her own mouth; we have it from her letter.” 


As to condonation be conditional, in Durant v. 
Durant, 1 Hagg, Ecc. 733, 3 Eng. Ecc. 323, it was said: 
‘Some propositions seem to be admitted. Firstly, that 
condonation is accompanied with an implied con- 
dition. Secondly, that the condition implied is that 
the injury shall notbe repeated. Thirdly, that a rep- 
etition at least of the same injury does away with the 
condonation and revives the former injury. So far 
the propositions are clear; but must the injury be of 
the same sort, be proved in the same clear manner, be 
sufficient per se to found a reparation? If nothing 
but clear proof of actual adultery will do away with 
condonation of adultery, the rule of revival becomes 
nearly useless, for the revival is unnecessary. * * 
The plainer reason and good sense of the implied con- 
dition is that you shall not only abstain from adultery, 
but shall in the future treat me—in every respect treat 
me (to use the words of the law) ‘with conjugal kind- 
ness; on, this condition I will overlook the past inju- 
ries you have done me.’ ” 


If acquiescence is a condonation, still it is only con- 
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ditional. The wife must have had promises that no 
ill-treatment should take place. Indeed, all condona- 
tions by operation of law are expressly or impliedly 
conditional, for the effect is taken off by repetition of 
misconduct. Condonation is not an absolute and un- 
conditional forgiveness. D’Aguilar v. D’Aguilar, 1 
Hagg. Ecc. 773, 3 Eng. Ecc. 334. A wife’s forgiveness 
is less readily presumed than a husband’s. What with 
him might mean forgiveness, with her might only show 
patient endurance. Reese v. Reese, 23 Ala. 787. 
“A wife who admits her husband to conjugal em- 
braces, after she knows that he has committed adult- 
ery, is to be pitied rather than blamed; and especially 
when she has no separate estate, is presumed to yield 
to circumstances bevond her control, and hide her 
shame in patience with the hopes of reclaiming him. 
Otherwise as to a husband who condones his wife’s 
adultery.”” Horne v. Horne, 72 N. C. 531. “In 
this case the jury found that both parties had 
been guilty of adultery, and that the wife had not 
condoned her husband’s fault, and so the husband’s 
complaint was dismissed, and both were refused a 
divorce.”’ 5 Am. & Eng. Ency. of Law, 822. 

In Kennedy v. Kennedy, 87 III. 250, like the princi- 
pal case, it was held that one night’s intercourse 
during desertion, the intent being unbroken, there 
was no condonation. So, even knowledge without 
sufficient proof to justify separation in other eyes, is 
not enough. Hofmire v. Hofmire,7 Paige, 61. Oc- 
cupying the same house, but different apartments, 
while getting ready to move out, is not condonation. 
Jacobs v. Tobleman, 36 La. Ann. 842. 

In Doe v. Doe,5 N. Y. Supp. Ct. 514, it was held 
that cohabitation is not per se a condonation of the 
previous acts of adultery. Toa suit for abandonment 
by the wife, the husband filed a cross-petition on the 
ground of cruelty. It appeared that after the alleged 
acts of cruelty, the parties freely cohabited together, 
it was held that the cruelty was condoned. Dunn vy. 
Dunn, 42 N. W. Rep. 279. 

In Farmer v. Farmer, 86 Ala. 322,5 South. Rep. 
432, adultery was held to be condoned where no sep- 
aration occurs for three months after knowledge of it. 

In Clark v. Clark, 29 Ill. App. 257, it was said that 
upon a bill for divorce charging defendant with in- 
cest, an instruction that if complainant had sexual in- 
tercourse with defendant after she knew that he had 
committed incest, she thereby condoned the offense, 
is properly refused, it being too general, as to have 
such an effect, the intercourse upon the complainant’s 
part must have been voluntary. Cruelty and violence 
by a husband are not condoned by the express par- 
don of the wife, where the acts of cruelty and vio- 
lence are continued thereafter. Wessel v. Wessel, 28 
Ill. App. 253. The effect of condonation of an offense 
by husband against a wife which otherwise would be 
a ground for divorce is nullified by repetition of the 
offense after condonation. Eggarth v. Eggarth, 
(Oreg. 1888), 16 Pac Rep. 650. See 17 Cent. L. J. 479, 26 
Cent. L. J. 123, condonation as to drunkenness. 

Wo. M. ROCKEL. 








HUMORS OF THE LAW. 





EVEN WITH THE BaGG FaMILy.—‘Now, Madam,” 
said the attorney for the defendant to a little, wiry, 
black-eyed, fidgety woman who had been summoned 
as a witness in a breach of the peace case, “you will 
please give in your testimony in as few words as pos- 
sible. You know the defendant?” 





‘*Know who?” 

“The defendant, Mr. Joshua Bagg?’ 

“Josh Bagge? I guess I do know him, and knowed 
his daddy afore him, and I don’t know nothing to the 
credit of either of ’em and I don’t think—” 

“We don’t want to know what you think, madam; 
please say ‘yes’ or ‘no’ to my question.” 

‘“*What question ?’’ 

“Do you know Mr. Joshua Bagg?” 

“Don’t I know ’im, though? WellI should smile! 
You ask Josh Bagg if he knows me. Ask him if he 
knows anything ’bout tryin’ to cheat a poor widder 
like me out of a two-year-old steer. Ask him if—” 

“Madam, I—” 

“Ask him whose land he got his cord wood off of 
last spring and why he hauled itin the night. Ask 
his wife, Betsey Bagg, if she knows anything about 
slippin’ into a neighbor’s paster lot and milking three 
cows on the sly. Ask—” 

“See here, madam—” 

‘Ask Josh Bagg about that uncle of his that died in 
the penitentiary out west. Ask him about lettin’ his 
poor old mother die in the poorhouse. Ask Betsey 
Bagg about putting a big brick into a lot of butter she 
sold last fall—” 

**Madam, I tell you—”’ 

“See if Josh Bagg knows anything about feeding 
ten head of cattle all the salt they would eat and then 
letting them swill down all the water they could hold 
just fore he driv them into town andsoldem. See 
what he’s got to say to that?” 

“That has nothing to do with the case. I want you 
to—”’ 

“Then there was old Azrael Bagg, own uncle to 
Josh, got rid of his own native town ona rail ’tween 
two days, and Betsey Bagg’s own brother got ketched 
in a neighbor’s henhouse at midnight. Ask Josh—’ 

“Madam, what do you know about this case?” 

“T don’t know the first livin’ thing ’bout it, but I’ll 
bet Josh Bagg is guilty, whatever it is. The fact is, 
I’ve owed them Baggses a grudge for the last fifteen 
years and I got myself called up as a witness on pur- 
pose to get even with ’em, and I feelthat I’ve done it. 
Good bye.” 
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1. ACCORD AND SATIS¥aCTION—Conditions Precedent. 
—An offer, after judgment and filing of the lien to dis- 
charge the same, if within a certain time a certain 
amount should be paid, and certain other things be 
done, is, when not accepted, a condition precedent; 
and, in case of non-performance, neither !aw nor equity 
can furnish relief, where the only excuse is that de- 
fendants went to the office of plaintiff's atsorney within 
the time specified, prepared to make the payment and 
do the other things required, but found that the attor- 
ney was at home sick.—Francis v. Deming, Conn., 21 Atl. 
Rep. 1006, 

2. ADMINISTRATION — Sale.—To divest the lien of = 
mortgage by an administrator’s sale, the mortgagee 
must be made a party to the proceeding.—Crum v. 
Meeks, ind., 27 N. E. Rep. 722. 

3. ADVERSE Possgéssion.—Upon the facts held, that 
there had been an actual and continuous occupation of 
the premises and a paymentof taxes for five years 
under adverse claim of right.—Brown v. Clark, Cal., 26 
Pac. Rep. 801. 

4. ANIMALS—Action Against Town.—Though the stat- 
ute imposes a duty on the town to pay damages for the 
sheep killed by dogs, the law wifl not from that imply 
a contract on its part todo so, since there can be no 
implied contract to pay money unless there is a consid- 
eration therefor.—Davis v. Town, Conn., 21 Atl. Rep. 
1004. 

5. APPEAL—Equity.—An equity case cannot be heard 
on appeal where the record as sent up fails to show 
that the abstract of evidence contained in the tran- 
script is afuil abstract of all the evidence; and the 
certificate of the trial judge appended to the tran- 
script is not sufficient for that purpose.—Knott v. Bess- 
mer, lowa, 48 N. W. Rep. 922. 

6. APPEAL—Mandate.—A suggestion by appellant, in 
opposition to an issue of a mandate, of the possioility 
of conflict of jurisdiction between a circuit court of 
this State and the circuit court of the United States, 
does not call for any action by this court, when our 
records establish no further proceedings in the 
United States court than a dismissal of the bill before 
it.—Guaranty Trust Co. v. Buddington, Fla., 9 South. Rep. 
251. 

7, APPELLATE PRACTICE.—Under Rey. St. Ill. 1889, ch. 
110, § 88, a decree reversing the judgment of the lower 
court, without remanding the cause or reciting the 
facts found, is erroneous, even though an alleged “find- 
ing of facts,” not signed by any of the judges, has been 
filed in the cause.—WNeer v. Illinois Cent. R. Co., Ul., 27 N. 
E. Rep. 705. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A vol 
untary assignment by a non resident insolvent debtor 
of property situated in Illinois will hold it as against 
the rights of attaching creditors, whether the attach- 
ments were levied before or after notice of assignment. 
—Ayers v. Manning, U.S. C. C. (Ill ), 46 Fed. Rep. 19. 

9, ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
the statute provides that an assignee for the benefit of 
creditors shall file an inventory and bond before taking 
possession, and a deed of assignment, executed and 
delivered before that is done, provides that the assignee 
“shall forthwith take possession,” the assignment is 
void, though the inventory and bond are in fact filed 
before possession is taken, and the deed provides that 
the assignee shall sell and dispose of the property 
“within the time andin the manner provided by the 
laws of the statute of Arkansas.”— Lincoln v. Field, Ark., 
16 8. W. Rep. 288. 

10. ATTACHMENT — Fraudulent Conveyances.—In an 
action against an officer for goods seized under an at 
tachment against a third person, where the answer 
alleges that the goods were the property of such third 
person, and had been fraudulently transferred to 
plaintiff in order to hinder and cheat his creditors, and 
that the transfer was fraudulent and s‘mulated, such 
answer, being replied to, is sufficient to put the fraud 
in issue, and evidence tending to prove it is admissible. 
—Solomon v. Smith, Colo., 26 Pac. Rep. 811. 





ll. ATTACHMENT—Petition.—Where a surety sues his 
principal for indemnity, and obtains an attachment, 
without making the creditor a party, as required by 
Code Civil Proc. Ky. § 237, he may amend his petition by 
alieging that the debt has become due, and been paid 
by the surety since the suit was brought, and his at- 
tachment will maintain its priority over an intervening 
attachment.—Bamberger v. Moayon, Ky., 168. W. Rep. 
276. 

12. BANKS—Insolvency—Stockholders. — A purchaser 
of stock in a private bank, insolvent at the time will 
not, on a bili filed for adjustment of the liability of the 
partners, be allowed a credit forthe amount paid by 
him for the stock, though he bought the stock from the 
bank, which had purchased it from withdrawing stock- 
holders, as he did not thereby increase the capital of 
the bank.—Barndollar v. Du Bois, Penn., 21 Atl. Rep. 988. 

13. BASTARDY.—Under Rev. Stat. Ind. 1881, § 997, where 
an action is begun before the birth of the child, and 
after verdict, but before judgment, it is born dead, 
judgment is not thereby limited to the costs of the 
action.— Robinson v. Stete, Ind., 27 N. E. Rep. 750. 

14. BUILDING AND LOAN ASSOCIATIONS— Contracts.— 
Where a building and loan association made a loan to 
one not a member by taking his note therefor and 2 per 
cent. per month interest thereon, the transaction was 
a discounting, and in violation of a provision of its 
charter that it should not lend money at a greater rate 
of interest than 12 per cent., or to any person other 
thanitsown members; and under Rev. St. Tex. art. 
589, such note is void, and no action can be maintained 
on it.—Anderson v. Cleburne Building § Loan Ass’n, Tex., 
16 8. W. Rep. 298. 

15. CARRIERS OF PASSENGERS — Negligence. — It is 
proper to instruct the jury that, while it is negligence 
per sefor a passenger to alight froma moving train, 
yet, if defendant did not stop its train at the station a suf- 
ficient time to enable plaintiff to alight with safety, and 
she left the car with reasonable expedition and care, 
and did not discover that the train was in motion until 
she came to the steps of the platform, and was de- 
scending them,then her position of danger was one 
occasioned by the negligence of defendant.— Leggett v. 
Western New York ¢ P. R. Co., Penn., 21 Atl. Rep. 996. 

16. CARRIERS OF PASSENGERS—Negligence.—Where, in 
an action against arailroad company for causing the 
death of a passenger, all the testimony on both sides 
shows that the passenger was killed while attempting 
to get upon a moving train, itis proper to instruct the 
jury to find for the defendant.—Bacon v. Delaware, etc. 
R. Co., Penn., 21 Atl. Rep. 1002. 

17. CHAITEL MORTGAGE — Acknowledgment.—Where 
husband and wife execute a mortgage conveying both 
real and personal property, an acknowledgment by the 
wife that she has relinquished her right of dower in the 
land is not sufficient to make the mortgage a valid in- 
cumbrance on her interest in the personalty as to third 
persons.—Carlev. Wall, Ark., 168. W. Rep. 293. 

18. CHATTEL MORTGAGE—Power of Sale.—Where the 
mortgagee of chattels sells them under a power in the 
mortgage without the aid of a court, and buys the 
chattels himself, the burden is upon him to show that 
the sale was in strict compliance with the power, and at 
a price not grossly inadequate.—WNichols, Shepherd ¢ Co. 
v. Burch, Ind.,27 N. E. Rep. 737. 

19. CHATTEL MORTGAGE—Record.—The administrator 
or heir of an insolvent cannot defend against a suit to 
foreclose a chattel mortgage executed by him,on the 
ground that it was not recorded; nor can his general 
creditors contest its validity.—Mayer v. Myers, Ind., 27 
N. E. Rep. 740. 

20. CONFLICT OF Laws—Carriers.—Where, in another 
State, goods are delivered to a common carrier for 
transportation into Iowa under a contract limiting its 
liability, valid where made, but void under the laws of 
Iowa, the contract is valid, and governs the ltability of 
the carrier, though the loss occurs in this State.—Hazel 
v. Chicago, etc. R. Co., lowa, 48 N. W. Rep. 926. 

21. CONSTITUTIONAL LAW — Intoxicating Liquors. | 
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Sess. Laws Conn. 1889, ch. 167, making it the duty of the 
magistrate before whom a person is found guilty of in- 
toxication to commit him to jail for contempt of court 
if he refuses, on request of the prosecuting officer, to 
disclose when, where, and from whom he procured the 
lHyuor, is not unconstitutional on the ground that it de- 
prives the prisoner of the right to a trial by jury in vio- 
lation of Const. Conn. art. 1, § 21.—iZn re Clayton, Conn., 
21 Atl. Rep. 1005. 

22, CONSTITUTIONAL LAw—Peddlers.—The charter of 
the city of Bloomington, which confers on the common 
council power to license and tax hawkers and peddlers, 
and the ordinances passed pursuant thereto, imposing 
a license tax, in so far as they operate on persons 
soliciting orders for goods for a principal in another 
State, are void, being in contravention of the federal 
constitution, vesting in congress the authority to regu- 
late commerce between the States.—City of Bloomington 
v. Bourland, 111., 27 N. E. Rep. 692. 

23. CONTRACTS—Construction.—For a certain sum, de- 
fendant agreed to contribute certain labor and materi- 
als towards the erection of a house on land of plaintiff. 
Defendant’s work was to be done at a certain time. 
Shortly before completion it was destroyed by fire: 
Held, that the agreement was on an implied condition 
that the building should continue in existence, and 
that, having been destroyed by inevitable accident, he 
was not bound to build another, or to do anything 
further under his contract.— Butterfield v. Byron, Mass., 
27 N. E. Rep. 667. 

24. CONTRACTS—Fraud.—A conveyance by a debtor for 
the purpose of defrauding creditors is good as between 
the parties, and the grantee, after having reconveyed 
the property to the grantor, and agreed to pay him a 
certain amount for profits received while in possession, 
cannot escape liability under the contract on the 
ground of the fraud in the conveyance.—Stillings v. 
Turner, Mass., 27 N. E. Rep. 671. 

25. CORPORATION—Citizen.—A corporation becomes a 
domestic corporation of a State either by acreation of 
or adoption by such State. A corporation of one State 
may be made, by appropriate legislation, a citizen of 
another State. Whenever the effect of State legislation 
is to adopt a foreign corporation as one of its own, it 
becomes a citizen as well of the State adopting it as of 
that to which it owes its original character.—James v. 
St. Louis, etc. Ry. Co, U. 8. C. C. (Ark.), 46 Fed. Rep. 47. 


26. CORPORATIONS—Report of Officers.—Gen. St. Colo. § 
252, requires every corporation to make an annual re 
port stating the amount of its capital, the proportion 
thereof actually paidin,and the amount of existing 
debts; and it provides that a failure to file this report 
shall render the directors and trustees jointly and sev- 
erally liable for the debts of the company contracted 
during the year preceding the time for filingit: Held 
that, where a report is actually filed, the fact that it is 
false will not render them liable under this section as 
upon failure to file any report at all.— Matthews rv. Patter- 
son, Colo., 26 Pac. Rep. 812. 

27. CourTS—Jurisdiction.—Const. Tex. art. 5, § 8, pro- 
viding that the district court shall have original ju- 
risdiction of all suits in behalf of the State to recover 
penalties, the county court has no jurisdiction of a suit 
under the act of March 29, 1887, providing that, if any 
ilquor dealer shall violate any condition of his bond, suit 
shall be instituted in the name of the State for the use 
and benefit of the county, and the amount of $500asa 
penalty shall be recovered.—State v. Stoutsenberger, Tex., 
16 8. W. Rep. 304. 

28. COVENANTS RUNNING WITH THE LAND.—A covenant 
in a deed of certain premises, “together withthe mill 
and all privileges and easements thereto belonging,” 
that the grantor had a right to maintain the dam at the 
height it was at the time the deed was made, isa 
covenant running with the land.—Scott v. Stetler, Ind., 
27 N. E. Re ws 

29. CRIMIN. NCE — Accused—Character.—The 
accusé¢ trial for assault with intent to rape having 
testifie his own behalf, may be impeached by proof 





that his general reputation for virtue and chastity is bad. 
—State v. Shroyer, Mo., 16 8. W. Rep. 286. 

30. CRIMINAL EVIDENCE— Homicide.—Parol evidence 
is admissible to prove the defendant’s testimony before 
the coroner’s jury, where it appears that part, at least, 


of such testimony was not reduced to writing by the 


coroner, and the only objection taken isto all of the 
parol evidence.— Lyons v. People, Iil., 27 N. E. Rep. 677. 

31. CRIMINAL Law—Burglary.—On trial for jburglary, 
the person robbed testified positively that the defend- 
ants were the men who committed the burglary. The 
only evidence contradicting this was that of the de- 
fendants themselves. The fact that burglary had been 
committed by some one was not disputed: Held, thata 
judgment of conviction should not be reversed on the 
evidence.—Spahn v. People, Ui., 27 N. E. Rep. 688. 

32. CRIMINAL Law—Conspiracy —Abortion.—At com- 
mon law conspiracy to commit an abortion is not a 
felony.—Scott v. Eldridge, Mass., 27 N. E. Rep. 677. 

33. CRIMINAL Law—Homicide.—Upon the facts held, 
that the trial court did not err in failing to charge in re- 
gard to any lower degree of homicide than murder in 
the first decree.—State’v. Henson, Mo., 16 8. W. Rep. 285. 

34. CRIMINAL LAw—Justifiable Homicide.—Under Pen. 
Code Tex. art. 570: Held, that in case of theft by night, 
though the thief abandons the property and flees, his 
killing is justifiable while he is still within gunshot of 
the place of the theft.— Whiiten v. State, Tex.,16 S. W. 
Rep. 296. 

35. CRIMINAL PRACTICE—Bill of Exceptions.—Where 
the defendant in a criminal case presents to the judge 
minutes of the trial,in which some of his exceptions 
are omitted, and the same is signed by the judge, and 
used in moving for arrest of judgment and for a new 
trial, no further bill of exceptions should be given after 
issuance of writ of error, since the defendant has there- 
by waived the exceptions omitted from the minutes.— 
United States v. Claasan, U.S.C. C. (N. Y.), 46 Fed. Rep. 
67. 

36. CRIMINAL PRACTICE—Costs on Appeal.—A person 
who on conviction of murder gives notice of appeal, 
and shows that he is absolutely unable to pay fora 
transcript of the record, is entitled to such transcript 
at the expense of the public.— State v. Fennimore, Wash., 
26 Pac. Rep. 807. 

37. CRIMINAL PRACTICE—Embezzlement.—Under Pen. 
Code Tex., art. 789, providing that, in the statutes de- 
fining “embezzlement,” “money” includes “gold, silver, 
copper and other coins, bank bills, government notes, 
or other cireulating medium current as money,” it is 
sufficient, in an indictment, to charge the embezzle- 
ment of so much money, without adding that a more 
particular description is unknown.— Taylor v. State, Tex., 
16 8. W. Rep. 302. 

38. CRIMINAL PRACTICE—Grand Jury Room.—The fact 
that a stenographer who was in the employ of the dis- 
trict attorney at the latter’s request attended before the 
grand jury, and took notes of the testimony of a wit- 
ness,is no ground for quashing an indictment, as such 
stenographer was an assistant to the district attorney. 
— United States v. Simmons, U. 8. CO. C. (N. Y.), 46 Fed. Rep. 
65. 

39. CRIMINAL TRIAL—Cross-examination.—Where one 
of several defendants jointly indicted for a felony is 
tried separately, and the prosecuting witness testifies 
in chief that the offense was committed by several per- 
sons acting together, and testifies to the identity of the 
defendant upon trial, it is proper, in cross-examination, 


for the defense to inquire as to the identity of the - 


other participants, and it is error for the court to refuse 
to permit such cross-examination.—Morgan v. State, 
Ohio, 27 N. E. Rep. 710. 

40. DRAINAGE—Jurisdiction.—Act Ind. April 6, 1885, § 3 
relating to drainage, gives the circuit courts jurisdiction 
to “determine that the method ot drainage shall be by 
removing obstructions from a water course by deepen- 
ing, widening, straightening, or changing its chaunel,’ 
etc: Held, that this confers no jurisdiction of pro- 
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ceedings to straighten the chunnel of a river to prevent 
its cutting a new channel in times of high water, when 
the drainage is a mere incident of the contemplated 
operation.—Scruggs v. Reese, Ind., 27 N. E. Rep. 748. 

41. DEED — Reformation.—Where the reservation of 
growing crops which has been agreed to by both vend- 
or and vendee,is omitted from the deed by mistake 
of the scrivener, who is acting as agent for both parties, 
the deed may be reformed, since the mistake of the 
agent isthe mistake of both his principals.— Warrick v. 
Smith, lll., 27 N. E. Rep. 709. 

42. DEED—Seals.— Defendant, in executing a deed of 

* certain property to plaintiff in accordance with a bond, 
failed to uttach seals thereto. Afterwards plaintiff 
transferred with warranty to a grantee, who, in order to 
perfect his title, paid defendant $1,500 to attach the 
seals, and was reimbursed by plaintiff: Held, that the 
latter could not recover the $1,500 from defendant, since 
defendant was bound by his bond to furnish a good 
deed, and could have been compelled to attach the seals 
by a bill in equity.— Wellington v. Swasey, Mass., 27 N. E. 
Rep. 663. 

43. DEED—Validity.—A deed without witnesses is legal 
and binding between the parties thereto and those 
claiming under them as mere volunteers.—Johnson v. 
Jones, Ga., 13 8. E. Rep. 261. 

44, EJECTMENT—Evidence.— Where defendant shows 
no title whatever, and plaintiff shows a chain of title 
from one who had a patent title to an undivided half 
interest in the land, plaintiff should have judgment for 
an undivided half interest.—Bachop v. Critchlow, Penn. 
21 Atl. Rep. 984. 

45. EMINENT DOMAIN — Market Companies —A com- 
pany authorized by the act incorporating it to acquire 
such real or personal estate as it may deem necessary 
for the maintenance of a market house with full power 
to sell and convey at pleasure, and whose purpose, as 
declared in said act, is to erect and maintain a building 
as a public market-house, is a mere private corporation, 
bearing no such relation to the State or public, as will, 
in the absence of aclear and express authority from 
the legislature or an authority necessarily implied from 
the .grant, exempt its property from the exercise of 
eminent domain.— Twelfth St. Market Co. v. Philadelphia 
¢f R. T. R. Co., Penn., 21 Atl. Rep. 989. 

46. EQUITY PRACTICE—Accounting.— Where, in a suit 
for an accounting between partners, the decree allows 
the complainant compensation for his services, the ob- 
jection that the bill does not allege an agreement to pay 
compensation comes too late when made for the first 
time on appeal, after the existence of such agreement 
has been denied by the answer, and a great deal of 
testimony has been taken in regard to it without ob- 
jection.— Snell v. De Land, Ill., 27 N. E. Rep. 707. 

47, ESTOPPEL—Taxation.—A city which has demanded 
and received taxes for several years, under an uncon- 
stitutional act, is estopped from claiming additional 
taxes for those years, on the theory that the act is un- 
constitutional.-City of Philadelphia v. Ridge- Ave. Pass. Ry. 
Co , Penn., 21 Atl. Rep. 982. 

48, EVIDENCE—Assault.—In an action of tort for as- 
sault and battery, evidence of defendant’s good charac- 
ter as a peaceable man is inadmissible in defense.— Day 
v. Ross, Mass., 27 N. E. Rep. 676. 


49. EVIDENCE—Husband and Wife—Deed.—In an ac- 
tion between a married woman and a third party, in- 
volving title to real estate, she may, under our statute, 
testify to the delivery of a deed to her by her husband, 
although such delivery took place during the existence 
of the martial relation.— Hutchinson v. Hutchinson, Colo., 
26 Pac. Rep. 814. 


50. EVIDENCE—Setting Aside Deed.—Upon the trial of 
the issue as to the sanity of the grantor of a deed anon- 
professional witness may state his opinion as the result 
of his observation, accompanied with a statement of 
the facts observed, notwithstanding his answer embra- 
ces the very issue on trial.—Scal/ v. Collin County, Tex., 
168. W. Rep. 314. 





51. FEDERAL CourTs—Criminal Jurisdiction.—Under 
Act Cong. Sept. 4, 1890, extending the criminal jurisdic- 
tion of the federal courts to offenses committed upon 
any vessel registered or enrolled under the laws of the 
United States, and being on a voyage upon the waters 
of any of the Great Lakes,” “or any of the waters con- 
necting any of the said lakes,” such courts have no ju- 
risdiction of a larceny committed upon a steam-barge 
while lying in the Menominee river, a tributary of Lake 
Michigan, half a mile from its mouth.— United States v. 
Rogers, U. 8. D.C. (Ill.), 46 Fed. Rep. 1. 

52. FEDERAL CourTs—Habeas Corpus.—When it is al- 
leged in a petition fora writ of habeas corpus, that by 
the action of a judge of a police court of a city a person 
has been deprived of his liberty without due process 
of law, and consequently against the constitution and 
laws of the United States, the federal court, or judge 
thereof, has jurisdiction to issue a writ. of habeas 
corpus.—In re Monroe, U. 8. C. C. (Ark.), 46 Fed. Rep. 52. 


53. FRAUDULENT CONVEYANCE—Surety.—The surety on 
a note who has not yet been compelled to pay the debt 
cannot maintain a suit in equity to set aside a fraudu- 
lent conveyance of land by the maker, and have the 
land declared subject to the payment of the debt.— 
Barnes v. Sammons, Ind., 27 N. E. Rep. 747. 

54. GARNISHMENT.—Assets to which a debtor has no 
title, legal or equitable, cannot be reached by his cred- 
itors through summons of garnishment. One who, at 
his own expense, and in hisown name, takes out a 
policy of insurance on the goods of another, owns the 
policy. Creditors who allege fraud in the transaction 
by way of traverse to an answer filed by the insurance 
company to asummons of garnishment must set forth 
facts constituting fraud.— Tim v. Franklin, Ga., 138. W. 
Rep. 259. 

55. GUARANTY—Lease.—A lease conveyed the property 
“for the term of three years,” the lessee ‘‘to have the 
right to renew said lease for the further term of two 
years,” and the lessee’s surety guarantied “the pay- 
ment of the rent by the lessee according tothe terms 
of the lease, providing said lessee shall live to the end 
of the term:” Held, that the guaranty did not extend to 
the additjonal two years.— Woods v. Doherty, Mass., 27 N. 
E. Rep. 676. 


56. HOMESTEAD—Conveyance. — Where defendants, 
husband and wife, executed a deed of their homestead 
to third parties, which contained covenants of general 
warranty, but reserved a lien on the land to secure the 
purchase money, for which they took a note, the prop- 
erty was divested of its character as a homestead by 
their conveyance, and they cannot afterwards plead 
that the land is their homestead still, against the right 
of indorsees to whom they have transferred the note 
to establish a lien against it.—De Hymel v. Scottish- 
American Mortg. Co., Tex., 16 8. W. Rep. 311. 


57. INJUNCTION—Ejectment.—A second action of eject - 
ment, involving the same issues of fact as those de- 
cided against the plaintiff in the first action, is not 
vexatious litigation, which will be enjoined by a court 
of equity, where the statutes of the State where the 
land Hes allow a defeated party in ejectment to bring a 
a second action.— Dishong v. Finkbiner, U. 8. C. C. 
(Penn.),46 Fed. Rep. 12. 

58. INJUNCTION—Ordinance.— Where all the provis- 
ions of an ordinance are not void, its enforcement 
cannot be enjoined.—Datris v. Fasig, Ind.,27 N. E. Rep. 
726. 

59. INSURANCE—Warranties. — Though the letter in 
which application for insurance was made stated that 
a certain amount of insurance would be maintained, 
still, there being no reference in the policy to an ap- 
plication, and it being provided by the policy that if an 
application was referred to therein it should be a part 
ofthe contract and a warranty by the assured, it will 
be held that the policy was not i d on the diti 
that the amount of insurance named should be wain- 
tained.— Citizens’ Ins. Co. v. Hoffman, Ind.,27N. E. Rep. 
745. 
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60. INTOXICATING LIQUOR—Original Package.—An in- 
junction will not be granted to restrain a defendant 
from maintaining a liquor nuisance when it appears 
that heisthe agent of certain parties in Milwaukee, 
who are the lessees of the house in which the liquor is 
kept for sale; that the beer and whisky are put up in 
sealed bottles in Milwaukee, and for convenience of 
shipping are packed in boxes and barrels; that they 
are consigned to the Milwaukee owners, and are re- 
ceived by defendant as their agent; that he removes 


. the bottles from the boxes and barrels, but sells them 


sealed to persons, who are allowed to openthem and 
drink the contents on the premises.—State v. Coonan, 
Iowa, 48 N. W. Rep. 921. ‘ 

61. JUDGMENT—Default.—In an action on an open ac 
count, where personal service was had, a judgment by 
default will not be set aside because defendant’s coun 
sel neglected to appear; and the fact that such counsel 
is insolvent, and unable to respond in dameages, is 
immaterial.— Phillips v. Collier, Ga., 138. E. Rep. 260. 

62. LANDLORD AND TENANT— Holding Over.—In case of 
a tenancy from month to month, the landlord cannot, 
by notice to vacate, fix the tenant’s liability if he holds 
over, fora greater rent than under the old lease, and 
without regard to the value of the use, unless the ten- 
ant expressly or impliedly assents to the increase.— 
Atkinson v. Cole, Colo., 26 Pac. Rep. 815. 

63. L#asSE—Deiivery.—The fact that a lease has al- 
ways been in the possession of the lessor is not conclu- 
sive evidence that there has been no delivery, since the 
lessor has as much interestin it as the lessee, and as 
much occasion for.its possession, and the fact that the 
tenant has entered underit is sufficient to sustain a 
presumption that it has been duly delivered.—Oneto v. 
Restano, Cal., 26 Pac. Rep. 788. 


64. LIFE INSURANCE — Misrepresentations.—Where a 
wife, acting with her husband’s knowledge and con- 
sent, procures ap insurance of her life for his benefit, 
the premiums being paid by him, and the policy de- 
livered into his possession, sae is,in effect, his agent, 
and, though he may have been ignorant of misrepre- 
sentations made in her application, he cannot claim, in 
an action against him to recover the sum paid on such 
insurance, that he was ignorant of false statements 
made in the application, which the evidence showed to 
be well known to him.—Centennial Mut. Life <Ass’n v. 
Parham, Tex., 168. W. Rep. 316. 


65. MALICIOUS PROSECUTION.—In an action for mali- 
cious prosecution, the docket of the justice before whom 
the prosecution was had was offered in evidence, and 
was objected to on the ground that the entry therein 
had been changed since the action in which it was of- 
fered was begun: Held, that th: objection was too 
general to be available.—Stratton v. Lockhart, Ind., 27 N. 
E. Rep. 715. 


66. MASTER AND SERVANT—Injury to Brakeman.—In an 
action by a brakeman against a railway company for 
negligence, a count sufficiently alleging such negli- 
gence was not demurrable because it also purported, 
but failed, to charge negligence on the part of the con- 
ductor in ordering plaintiff to ascend to the top of the 
train at the point of the defect, since the company was 
liable without the concurring negligence of the con- 
ductor.— Georgia Pac. Ry. Co. v. Davis, Ala.,9 South. Rep. 
212. 

67. MASTER AND SERVANT—Risks of Employment.—A 
blacksmith whose duties required him to shoe horses, 
sharpen miners tools, and perform ‘other work, as re- 
quired by said defendant,” had descended a mining 
shaft not protected by a fence, as required by Rev. St. 
Ind. 1881, § 5468, in compliance with a special order, to 
repair a pump, and, after ascending, while on his 
way tothe tool-house by the usual way passed the 
mouth of the shaft, fell into it, and was injured: Held, 
that he had not assumed the risk connected with such 
shaft, since work therein was not in the regular course 
of his employment.—Brazil Block Coal Co. v. Hoodilet, 
Ind., 27 N. E. Rep. 741. 





68. MECHANICS’ LIENS—Water Companies.—The prop- 
erty of a water company organized under a legislative 
charter which givesit the right of eminent domain, 
protects it from eompetition, compels it to furnish 
water at reasonable rates, and provides for the ulti- 
mate purchase of its works by the municipality, is ex- 
ewpt from mechanics’ liens, since such a company is a 
public corporation.— Guest v. Lower Merion Water Co., 
Penn., 21 At]. Rep. 1001. 

69. MORTGAGE.—A mortgage, given by husband and 
wife to secure a loan which was partly used in paying 
prior incumbrances, should not be canceled at the suit 
of the mortgagors, even though part of the mortgage 
debt is not enforceable, where there has been no return 
or tender of the amount used to pay the prior incum- 
brances.—Horman v. Hartmetz, Ind., 27 N. E. Rep. 731. 


70. MORTGAGE — Fraud.—An agreement between a 
mortgagee and a prospective buyer by which the 
former agrees to foreclose, and the latter agrees 
to bid at the sale the full amount due on the mort- 
gage, andto buy up certain conflicting claims to the 
land, but which contains no provision that the land 
shall be sold to him unlesshe isthe highest bidder 
therefor, is not fraudulent as against the mortgagor.— 
Ritchie v. Judd, Ill., 27 N. E. Rep. 682. 

7l. MORTGAGE—Payment.—A note given for the inter- 
est on a debt secured by a mortgagee will not operate 
as payment so as totake away the mortgagee’s right 
of foreclosure on account of the arrears of interest, in 
the absence of a specific agreement of the parties to 
that effect.—Dean v. Ridgeway, lowa, 48 N. W. Rep. 923. 

72. MUNICIPAL CORPORATIONS — Annexation.—Where 
an application by a city for the annexation of contigu- 
ous territory has been appealed from the county to the 
circuit court, there to be tried de novo, the circuit court 
may eXercise the power conferred by Mansf. Dig. Ark. 
§ 786, on the county court of allowing the petition to be 
amended so as to exclude part of the land included in 
it.— Vestal v. City of Little Rock, Ark., 168. W. Rep. 291. 

73. NEGOTIABLE INSTRUMENTS —Assignment.—Where 
the payee of a note signed individually by the members 
of a partnership accepts in renewal, after the partner- 
ship is dissolved, a new note fraudulently signed by the 
firm name, and by a worthless member of the firm in- 
dividually, and assigns the same as collateral, the as- 
signee cannot treat the note as a nullity, and sue on 
the note surrendered.— Ridg y v. Ray d, lowa, 48 
N. W. Rep. 944. 

74. NEW TRIAL.—A motion in arrest of judgment in 
ejectment will not affect the right of a party to there- 
after move for a new trial as of right, upon compliance 
with Rev. St, Ind. § 1064.—Anderson v. Anderson, Ind., 27 
N. E. Rep. 724. 

75. NUISANCE—Injunction.—A brass foundry and ma- 
chinery incident thereto are not, prima facie, nuisances, 
and in action by an adjoining proprietor for damages 
and injunction, where the evidence shows that the 
smoke-stack and steam escape-pipe are too low; that 
the boiler and engine are not properly set; that the fuel 
is not such as should be used; that the dipping of brass 
castings in diluted acids was practiced upon the 
sidewalk—the resulting annoyances are such as can be 
remedied, and an injunctior restraining defendant from 
operating the factory at allis error, and must be modi- 
fied.—_McMenomy v. Baud, Cal., 26 Pac. Rep. 795. 

76. PARTNERSHIP — Checks.— A partner who is the 
general agent of a firm forthe transaction of its busi- 
ness may empower other persons to draw checks 
therefor.—Zvans v. Evans, Iowa, 48N. W. Rep. 929. 

77. PRACTICE—Citation.—Under Rev. St. Tex. art, 1220, 
providing that, when a citation is served without the 
county in which the suit is brought, the officer shall de- 
liver to each of the defendants “the certified copy of 
the petition accompanying the citation,” the return 
must show that the copy delivered tothe defendants 
was certified, and it is not sufficient to state that “a copy 
of the petition” was delivered to the defendant, though 
the citation recites that a certified copy accompanies 

hs citation and isto be served with it.—Lauderdale v. 
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v. R. g T. A. Ennis Stationery Co., Tex., 168. W. Rep. 308. 


78. PRACTICE—Service by Publication.— Under Code 
Iowa, § 2618, providing that service may be made by 
publication when an affidavit is filed that “personal 
services cannot be made on the defendant within this 
State,” an affidavit that defendants are non-residents is 
insufficient to give the court jurisdiction.— Carnes v. 
Mitchell, lowa, 48 N. W. Rep. 941. 


Zz 


of the property to be paid in preference to the mortgage 
debt.—Central Trust Co. v. Wabash, St. L. ¢ P. Ry. Co.,U. 
8. C. C. (Ind.), 46 Fed. Rep. 26. 

8. RECEIVER—Assignment.—An assignment for the 
benefit of creditors, made by acorporation after service 
of process on itin a suit by a creditor for the appoint- 
ment of a receiver, does not deprive the court of juris- 


‘diction to appoint such receiver.—Belmont Nail Co. v 





79. PRACTICE—Service by Publication.— Where a noti 
of publication states the venue in a certain county, is 
entitled of the circuit court of that county, and states 
that a bil has been filed in said court, and a summons 
issued out of it, it sufficiently shows the place where 
the summons is returnable, within the requirement of 
section 12 of the Illinois chancery act.—Michael v. Mi- 
chael, Tll., 27 N. E. Rep. 694. 

80. PRINCIPAL AND SURETY—Administrator’s Bond.— 
Where the sureties of the administrator of an estate, 
which consisted entirely of partnership assets, settled a 
claim pending a suit against them in behalf of all the 
creditors for a sum less than the creditor would have 
been entitled to ifthe claim had been submitted to a 
pro rata adjustment with the other claims, after judg- 
ment against the sureties, the court in its decree prop- 
erly gave them credit only for the amount actually paid 
by them, and rendered judgment against them for the 
difference between that sum and the total amount of 
assets unaccounted for by the administrator.—Batsell v. 
Richards, Tex., 16 8. W. Rep. 313. 

81. QUIETING TITLE—Equitable Jurisdiction.— In the 
absence of statutory provisions as to quieting title 
chancery will afford such relief only to a complainant 
in possession holding the legal title when successive 
actions at law, all of which have failed, have been 
brought against him by a single person out of posses- 
sion, or when many persons assert equitable title 
against a comp)ainant in possession holding the legal 
or an equitable title.—Ashurst v. McKenzie, Ala., 9 South. 
Rep. 262. 

82. QUIETING TITLE — Partnership.— Where land is 
bought as partnership property, but title is taken in the 
name of tke partner who advanced the money, and af- 
terwards the land is sold by the firm to the other part- 
ner, and possession taken by him, though no deed is 
given, his grantee has a right to have his title quieted 
as against both the partner who took the title original- 
ly and his wife, since the real estate of a partnership is 
to be freated as personal property.—Dickey v. Shirk, 
Ind., #7 N. E. Rep. 733. 

83. RAILROAD COMPANIES—Crossings.— Piaintiff’s in- 
testate stepped upon a railroad track in front of an ap- 
preaching locomotive, and was struck and killed. His 
companion testified that they looked and listened be 
fore going on the track, but the evidence showed that 
the engine could have been seen two or three blocks 
off. It was a rainy afternoon, and both men carried 
umbrellas. Held, that plaintiff’s intestate was guilty of 
contributory negligence.—Blight v. Camden ¢ A. R. Co., 
Penn., 21 Atl. Rep. 995 

84. RAILROAD COMPANIES— Crossing. — Where a boy 
stopped on a railroad track at a street crossing to await 
the passage of a train on another track, and did not look 
or listen for a train on the track on which he stood, it is 
error to charge that, though he did not exercise care 
according to his age and discretion, the company is lia- 
ble if the bell of the engine by which he was struck was 
not sounded for the crossing, and the failure so to 
soung the bell directly caused the injury.—Dlauhi v. St 
Louis, I. M. ¢ S. Ry. Co., Mo., 16 8. W. Rep. 281. 

85. RAILROAD MORTGAGE—Lines— Priorities.— Where 
an insolvent railroad company upon its own petition 
procures the appointment of receivers, to take posses- 
sion of its road and leased lines, and in the same suit 
trustees of a mortgage upon the property ask and are 
denied an appointment of receivers or an extension of 
the receivership under their cross-bill, but obtain a de- 
cree of foreclosure and asale of the preperty thereon, 

the rentals of the leased lines while in the possession of 
the receivers do not become a charge upon the corpus 





Columbid Iron ¢ Steel Co., U.8. C.C. (Penn.), 46 Fed. Rep 
8. 

87. RECEIVERS—Conditional Sale.—An agreement for 
the sale of a stock of goods provided that the purchaser 
should not remove the same from the town, but should 
be allowed to sell the goods, and should turn ov er al 
money taken in therefrom until they were paid for: 
Heid, that in the absence of an express stipulation that 
the sale was conditional, and title should not pass until 
the goods were paid for, the seller had no such interest 
in the property as would authorize the appointment of 
a receiver, though the purchaser was insolvent.—Steele 
v. Aspy, Ind., 27 N. E. Rep. 739. 

88. RECEIVER’S BonD—Sureties.—An order of court, 
passed at the instance of one of the parties to a case in 
which a receiver has been appointed, requiring the re- 
ceiver to give a new bond in the same amount, and 
conditioned as his existing bond, will not operate, after 
the new bond has been given,to discharge the surety 
on the old bond from Hability for future defaults of 
the receiver, but he will continue liable for defaults, 
past and future, as though no additional bond had 
been required or given.—Stewart v. Johnston, Ga., 18 8. 
E. Rep. 258. 

89. KES JUDICATA—Attachment.— Where, in an attach- 
ment suit, defendant suffered default, and a special 
execution was issued against the property, and it does 
not appear that any proceedings whatever were had 
upon 4 petition of intervention which had been filed 
therein, or that the intervenors’ claim was in any wise 
considered or adjudicated, the judgment in the attach- 
ment suit will not be a bar to further proceedings by 
the intervenors.—Kern v. Wilson, lowa, 48 N. W. Rep. 
919. 

90. SCHOOL- DISTRICTS—School Fund.—The territory of 
a school-district was detached from Arkansas county 
and added to Jefferson county: Held, that the children 
ofthe detached district having been included in the 
enumeration on which an apportiorment was made to 
Jefferson county, the district must be included in the 
apportionment made by the county court of that 
county.—Merritt v. Merritt, Ark., 16 8. W. Rep. 287. 

91. SCHOOLS — Inspecting Teachers. — The board of 
education of the city and county of San Francisco, un- 
der the authority given it by Act Cal. April 1, 1872, can- 
not appoint and employ “insp hers” to 
perform duties imposed by the act on “the board itself, 
and on the superintendent, consisting of visiting the 
schools, ascertaining their condition by oral examina- 
tions, observing the methods of the teachers, and giv- 
ing them advice and instructions in the methods of 
teaching.— Barry v. Goad, Cal., 26 Pac. Rep. 785. 

92. SEDUCTION—Marriage.—Under an indictment for 
seduction it is error to instruct that the burden of 
showing defendant’s subsequent refusal to marry the 
prosecutrix is upon the State, since an offer of marriage 
after seduction is not a bar to the prosecution, but 
only an actual marriage.—State v. Mackey, Iowa, 48 N. 
W. Rep. 918. 

98. SPECIFIC PERFORMANCE—Statute of Frauds.—In an 
action for the specific performance of an oral contract 
for the sale of land, the only matter alleged in the com- 
plaint to take the case out of the statute of frauds was 
that defendant had executed a deed of the land, and 
had left the same with a third person, to be delivered 
to the plaintiff, but it did not state that the delivery to 
the third person was unconditional: Held, that the 
complaint was demurrable.—Luzader v. Richmond, Ind., 
27 N. E. Rep. 736. 

94. TAXATION—Exemption.—Where a literary corpo- 
ration only uses its hall for six or eight lectures anny- 
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ally, and rents it to others the rest of the time for 
lectures, concerts, etc.,such use is not within the mean- 
ing of Pub. St. Mass. ch. 11, §5, cl. 3, exempting from 
taxation the real estate belonging to literary institu- 
tions, “occupied by them or their officers for the pur- 
poses for which they were incorporated,” and it is im- 
material how the income from rentals is expended.— 
Salem Lyceum v. City of Salem, Mass., 27 N. E. Rep. 672. 

95. TAXATION—Recovery of Illegal Taxes.—An action 
cannot be maintained against a tax collector to recover 
taxes claimed to have been illegally exacted and paid 
under protest, on the ground that the assessment was 
at too high a valuation, where the tax-roll wasin due 
form, and the collector was acting within his authority. 
—Continental cand § Cattle Co. v. Board, Tex.,168. W. 
Rep. 312. 

96. Tax LIEN—Foreclosure — Ditch Assessment.—The 
foreclosure of a tax-lien on land upon whicha ditch 
assessment has been made does not extinguish the 
lien of such assessment, where the persons who are 
beneficially interested in the ditch are not made parties 
to the foreclosure.— McCollum v. Uhl, Ind., 27 N. E. Rep. 
725. 

97. TELEGRAPH COMPANY—Measure of Damages.—Re- 
mote, contingent, or speculative damages will not be 
allowed, but only ‘such as naturally flow from the 
breach of the contract.—Cahn v. Western Union Tel. Co., 
U.S. C. C. (Miss.), 46 Fed. Rep. 40. 

98. TRESPASS ON REAL PROPERTY.—In an action of 
trespass upon real estate as a portion of a government 
subdivision of land the defense that it wasa platted 
subdivision of acity, and that defendant owned lots 
therein, and destroyed the plaintiff's fences for the pro- 
tection of his own property, cannot be successfully 
maintained in the absence of evidence that a plat was 
filed by some one having title to the land, notwith- 
standing plaintiff's rights are confined to a mere pos- 
session of property. — Kimball v. Shoemaker, lowa, 48 N. 
W. Rep. 925. 


99. TRIAL—Verdict—Interest.—Where the jury finda 
verdict for the principal sum, and fix the rate of inter- 
est to be calculated thereon, and the date from which 
itis to run, leaving nothing uncertain, it is not error to 
make the necessary calculations, and enter upon judg- 
ment thereon.—Buchanan v. Townsend, Tex., 16 8. W. 
Rep. 315. 

100. TRUST—Parent and Child.—_A woman put her own 
earnings and those of her minor son into a fund with 
which she purchased a house and lot for a home for 
them. The deed was taken in the name of 
the son, without her knowledge or consent. She was an 
ignorant woman, unacquainted with legal forms. She 
lived inthe house, and her son lived with her: Held, 
that the evidence showed a resulting trust in her for a 
half interest in the land, since her intention that the 
son should share the home with her constituted a 
waiver of her right to the entire title.— Watson v. Mur- 
ray, Ark., 16 8. W. Rep. 293. 


101. TRUSTEE—Trust Funds.—A trustee and another 
person bought land together. The trustee used trust 
fundsin payment for the land, but his co-tenant paid 
more than half the purchase price. Afterwards the 
trustee’s creditors levied on and sold his interest in the 
land: Held, that the trustee’s successor could not, after 
such sale, subject any part ofthe land to the payment 
of the trust fund.—Hawkins v. Palmer, Ky.,16 8. W. Rep. 
274. 


102. VENDOR AND VENDEE—Assumption of Mortgage. 
—The father of defendant conveyed to him part of a 
tract of land in consideration of his assuming certain 
mortgages on the whole, and the balance went to de- 
fendant’s mother by will. Defendant failing to pay the 
mortgages when due, the mother satisfied them by 
executing a new mortgage on her land, which the son 
agreed to pay, and she then died: Held, that the claim 
of her estate against defendant is one for purchase 
money of his land, and her administrator may maintain 
asuitto have it declareda lien thereon, though de- 





fendant agreed to satisfy it is not yet due.— Wilson v. 
Burgett, Ind.,.27 N. E. Rep. 749. 

103. VENDOR AND VENDEE—Equitable Title.—Where, 
by mutual mistake, a deed misdescribes the property to 
be conveyed, but the grantee takes possession of the 
proper land, and makes valuable and lasting improve- 
ments, thereon, a subsequent purchaser, with notice of 
the grantee’s equitable title, takes the legal title subject 
thereto.— Warbritton v. Demorett, Ind., 27 N. E. Rep.,730- 

104.. VENDOR AND VENDEE—False Representations.— 
Plaintiffs are entitled to recover for false representa- 
tions, on which they relied, as to the quantity of land 
sold them by defendants, which land defendant’s held 
under a contract of sale from other persons, where this 
contract was in defendants’ possession, and plantiffs, 
though the tract was pointed out to them, did not know 
its boundaries, so as to inform them of its area.—Antle 
v. Sexton, Ill., 27 N. E. Rep. 691. 

105. VENDOR’S LIEN—Assignment.—Where the owner 
of land contracts to convey it upon the payment ofa 
certain price, for which he accepts notes, but the title 
is not to pass until the notes are paid, the land is by ex- 
press contract, held in pledge for such payment, and 
the notes and contract are in the nature of a mortgage, 
and the lien will pass to the assignee of such a note, 
who, under Code Proc. Cal. § 538, requiring a plaintiff in 
attachment to state that his claim is without security, 
cannot maintain action by attachment therefor.—Gess- 
ner v. Palmater, Cal., 26 Pac. Rep. 789. 

106. VERDICT—Findings.—Where, in an action to re- 
strain the diversion of water claimed by plaintiffs by 
prior appropriation, one of the defendants is enjoined, 
and it is found that the others had a right to divert the 
water in the mode and to the extent they were divert- 
ing it, plaintiffs cannot complain of a failure to find that 
said defendants were threatening a further diversion, 
in the absence of evidence affecting the correctness of 
the former finding.—Dedmon v. Mofitt, Cal., 26 Pac. Rep. 
800. 

107. WATER-RIGHTS—Adverse Possession.— Where in 
ap action for obstructing plaintiff's water-right, it is 
conceded that the defendant’s use of the water for 
more than 21 years had been peaceable, undisputed, 
notorious, and continuous, itis proper to leave to the 
jury the question whether such use was i*consistent 
with the use claimed by the plaintiff.—Ho': v. Miller, 
Penn., 21 Atl. Rep. 994. 

108. WILLS—Construction.—A devise of “‘all my estate, 
both real and personal, that I shall inherit as my por- 
tion after my father’s death, is sufficiently general to 
pass all the ‘property of testatrix, and there is no in- 
testacy as to any part thereof. Affirming ante, 398.— 
Graham v. Knowles, Penn., 21 Atl. Rep. 985. 

109. WILLS—Construction.—A testator, whose prop- 
erty consisted mostly of coal land, gave his executers 
power to sell or lease it, and directed that one-half the 
proceeds should be given to his daughter, and the other 
half should be reinvested by his executors for her bene- 
fit during her life, with remainder to other relatives. 
The will also provided that, if the land was leased, “the 
income thereof to go to [the] daughter in lieu of con- 
verting the same into cash and reinvesting for her 
benefit.” Held, that the different provisions of the will 
were not inconsistent, and that the daughter should 
take halfthe royalties absolutely, and the other half 
only for life.—Jones v. Strong, Penn., 21 Atl. Rep. 981. 

110. WILLS—Construction.—A will making final dispo- 
sition of atrust fund consisted of both real and per- 
sonal property, by directing that it be conveyed “in fee”’ 
to one or his heirs at law, will be construed to mean 
that the devisees are those who would be entitled to 
succeed to real estate in case of intestacy, though at 
the time of the conveyance the trustee may have made 
an authorized conversion of the real estate into per- 
sonalty.—Proctor v, Clark, Mass., 27 N. E. Rep. 673, 














